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what you deserve." 

I just need an easier way to get what I 

deserve. And I think the extent (sic) of this toll rode 

oh, my gosh. I'm over time, already. 

Okay. So, let's get real. You're here, 

because of the permit.. And I believe what I read here is 

that the environmental impact study shows that the project 

has minimal negative effect. The water runoff system, it's 

state of the art and it mimics the nature. 

Why would you wanna change mimicking nature? 

That's what it's all about. So, I ask you humbly but very 

seriously, as a retired old guy, please, approve the Waste 

Discharge Application, as presented. You'll be doing the 

right thing. Thank you very much. 

And I didn't need my water (show of item). 

That's really good. Thank you. 

VICE CHAIRMAN MR. STRAWN: Bryan Starr. 

And then David Stefandides. 

And a Michael Walker? 

THE PUBLIC (MR. STARR): I -- my time. So, I'll be 

brief. 

My name's Brian Starr. I'm representing the 

Orange County Business Council. The business council is -- 

is -- uh -- made up of 200 and 50 of Southern California's 

largest companies representing 200 and 50 thousand menand 
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women in the region. Employees in the region, about two 

million, globally. 

The Orange County business council stands in 

support of your approval of the TCA application -- uh 

through -- for WDR. Permit submitted for the Tesoro 

Extension Project, in Orange County. The business community 

in Orange County and throughout the region needs reliable 

transportation corridors, morbid- (sic) -- mobility is the 

lifeline of Southern California adopted our economy. 

The project itself will create more than 2400 

jobs and, one still -- uhm -- business and labor agree the 

roadway will enhance economic growth throughout the region. 

There's 5.6 million square feet of commercial space planned 

for Mission Viejo. Today, the Interstate 5 Freeway is the 

only major corridor to South Orange County. Extending the 

State Route 241 to the area near Ortega Highway will help 

relieve traffic from the onteri- (sic) -- arterial street, as 

well as the I -5. 

From the environmental prospective, the 

projected is needed to improve regional air quality, 

according to South Orange County -- oh; I'm sorry -- the 

South Coast Air Quality Management District. Idling cars 

create more air pollution, which is why free flowing traffic 

is crucial both to traffic relief and A reduction to the 

vehicle carbon emissions. TCA is convinced that building the 
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five -mile extension, using BMPs when it comes storm water 

runoff. To project impacts a less than a half acre of water 

that is regulated by the State Board that significant water 

treatment processes that will be implemented or designed to 

mimic pre- (sic) -- pre -project flows in water quality. On 

behalf of the Board of Directors and the Orange County 

Business Council, we encourage you to approve TCA's WDR 

Application. 

THE PUBLIC EN MASSE: (Clapping of hands). 

VICE CHAIRMAN MR. STRAWN: Would you state your - 

THE PUBLIC (MR. STEFANDIDES): Dave -- 

VICE CHAIRMAN MR. STRAWN: Would you state your 

name? So I -- 

THE PUBLIC (MR. STEFANDIDES): I will state it. 

VICE CHAIRMAN MR. STRAWN: -- won't have to 

announce it, again. 

THE PUBLIC (MR. STEFANDIDES): (Laughter). I -- I 

hear ya. Trust me, I have it. Stefandides, Dave. 

And I am here on behalf of the Orange County 

Association of Realtors Board of Directors. They -- well, 

actually, they gave me a choice. They said, "Dave, you can 

get in your car and drive to Costa Mesa and talk to the good 

folks on The Water Quality Control Board or you can get in 

your car drive south on the 241 to the end. Get a shovel and 

start digging. Because we need this road completed." 
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The real estate market is picking up, I'm 

happy to report. And with that renewed interest in homes 

located in South Orange County. And -- uh -h -h -- inevitably 

that arises, that creates an interest in viewing properties 

for sale in South Orange County. And heres an experience 

that I wish was an exception, but is the rule. And this is 

from our members. 

And, since this is a public hearing and 

you're interested in -- in hearing from the public, let -- 

let me just relate this experience. So, our agents in Dana 

Point, San Clemente, San Juan Capistrano are often contacted 

by interested buyers to look at properties and they take them 

around town, San -- San Clemente's a perfect example. And 

they show a few properties and they move onto the next and 

they move onto the next. And each time they're weaning 

underneath, back and forth of the I -5 And, finally, the 

perspective buyer says, "I can just jump on the freeway. 

It's just two exists down." 

There's an awkward silence. We can't use the 

freeway on the weekend. 

THE PUBLIC (UNIDENTIFIED): That's right. 

THE PUBLIC (MR. STEFANDIDES): Well, okay. In 

the -- in - uh -h -h -- the spirit of full disclosure, the 

agent then shows the perspective buyer the I -5, on Saturday. 

And the eyes are wide open. The mouth is dropped, as grid -- 
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complete gridlock. And the buyer inevitably asks, "Was there 

an accident ?" No. 

"Was there a construction project ?" No, 

(shake of the head). "Well what's wrong ?" This is just how 

it is. This is how we live, in this part of the South Orange 

County. "Well, what are ya doing about it ?" 

Well, I understand that they're building a 

toll road. And we're really excited about that and we're 

hopeful that they're gonna.get started on it, very quickly. 

"Well, are they ?" Well, of course they are. It's the 

obvious right thing to do. 

And -- uhm -m -m -- that's all I have. Thank 

you. 

THE PUBLIC EN MASSE: (Clapping of hands). 

VICE CHAIRMAN MR. STRAWN: Walker. 

And, then, a Meg Waters. 

THE PUBLIC (MS. WATERS): Hi, there. My name is 

Meg Waters. And I'm a resident of Dana Point. It's 5:05 and 

I bet you would love for me to read you a long tome that 

repeats everything that everybody else has said. Check out 

this stuff. I'in not gonna do that (giggle), lucky afternoon 

(laughter). 

I'm gonna just -- uh -- agree with what 

everybody has said. But I did bring you a little present. 

Because you also heard a lot of what my former business 
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partner used to say, "Picking the fly caca out of the pepper 

about why this road won't meet your standards." 

But we're looking at the -- a road that was 

designed to meet or exceed all of your wildest standards. 

So, this is a biodegradable fido (phonetic) bag that you can 

put all that extraneous information that made up facts in and 

keep them nice and neat and out of the water supply; and go 

ahead and approve this project. 

Thank you, (show of bag). 

THE PUBLIC EN MASSE: (Laughter). 

CHAIRMAN MR. MORALES: All right. That's all of 

the cards that we have. So, I'll ask is there anybody that 

didn't speak that filled out a card? 

Okay. Seeing nobody is stepping forward, 

we're gonna go ahead and wrap up. We do have a couple of 

housekeeping items to take care of, before we do wrap up. 

Uhm -- since -- I don't think there are anymore items on the 

agenda. 

Staff does have an opportunity to respond to 

any comments they heard today and they feel -- uh -h -h -- a 

response -- or that a response is appropriate, too. 

NORTHERN WATERSHED UNIT (MS. DORSEY): Yeah, we'd 

like to -- 

CHAIRMAN MR. MORALES: Please. 

NORTHERN WATERSHED UNIT (MS. DORSEY): -- a quick 
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statement. 

My name is Kelly Dorsey. I'm the Senior 

Engineering Geologist here for the Board. I'll try and make 

this quick. I know we've been here for a very long time. 

After the all the testimony we've heard 

today, staff leaves to revise the minute order. Once the 

CEQA questions have been addressed, will largely address 

concerns hydromodification, storm water, BMPs and other 

impacts related to the project. 

The mitigation for the impacts of the waters 

in the State far exceeds the typ- (sic) -- the typical amount 

of mitigation required for a similar project and will 

adequately communicate for its project's impacts to waters in 

the State. And I would like -- I'd like to also address some 

conturn (sic) -- concerns that came up related to the 

tentative order itself. 

And staff would like to address concerns 

regarding the sediment transport and -- uh -h -h -- 

discharge -- discharge in compliance with their runoff 

management plan, by proposing to revise the tentative order 

to require the discharger to update the runoff management 

plan to ensure that it meets requirements in the new 2012 

CalTrans Storm Water Project -- uh -h -h -- the -- and the 

Orange County HMP and WQMP. 

I know that this -- the runoff measure plan 
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was drafted prior to their knowing that they needed to meet 

those standards. So -- uh -- we'll -- we would like to have 

them update that, include that in the order. 

We would also like to have the discharger get 

a professional engineer to certificate that the plan does 

meet all those requirements. 

Next, I would like to discuss the figure that 

was presented. 

Can you hand me that figure there 

(indicating)? 

This figure, I know it came up. Everyone had 

questions about it. From what we know, staff knowledge, is 

that it says (indicating) "Wagon Wheel Creek," here. Our -- 

from our knowledge, this project doesn't affect Any of the 

tributaries that lead to Wagon Wheel Creek. We will research 

this further and -- and get back to you and let you know what 

actual location of the project is, in relation to Wagon Wheel 

Creek. But it is our understanding that it -- that it 

doesn't impact the tributaries to that. 

And, lastly, I'd like to reflect on some of 

the comments regarding Cactus Road and the Arroyo Toad. I 

know this stuff also came up in your agenda package. 

Uhm -m -m -- we -- we revised the tentative order and the -- 

and the version you have now, as supporting document 17, we 

revised it to include a public comment period on the 
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mitigation monitoring plan. We're gonna consider those 

comments and any others we received during that public 

comment period, in our review of that plan. And we'll relay 

those concerns so that they, show just so they can revise and 

try to address those concerns. 

And to wrap it up -- we're almost done. If 

the staff intends to make some minor changes, like I just 

said to the tentative order -- uhm -m -m -- regarding the Post - 

Construction BMPs and Sediment Transport Requirements, 

respond to any additional written comments that are added to 

the record. And, lastly, make ourselves available to the 

Board to make sense of what has definitely proven to be a 

very contentious item. So, anything we can do for you, 

please, just let us know. 

Thank you very much. 

BOARD MEMBER (MS. KALEMKIARIAN): I don't want an 

answer to this. I'm just asking for something and, maybe, 

TCA could do it. 

I would like, at some point, when we revisit 

this -- I guess, at the next meeting -- to have an 

understanding of who's supervising the mitigation, who the 

(unintelligible) profits are and what their funding is gonna 

be like; and from where. So that we know what "in pertuity" 

means. I don't want an answer today. Just -- (inaudible). 

A. Okay. Thank you. 
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Were there any other questions? 

CHAIRMAN MR. MORALES: I don't think, at this 

time -- (interrupted) 

THE WITNESS: Okay. 

CHAIRMAN MR. MORALES: Thank you, Ms. Dorsey. 

THE WITNESS: Great. 

CHAIRMAN MR. MORALES: I think so, we are about 

to wrap up. But I do want to take a few minutes to con- -- 

confer with our counsel. Because we mentioned that we were 

going to request further briefing on a couple of items 

related to the CEQA analysis. 

So, for those of you that are non -attorneys, 

feel free to fall asleep. 

Those of you who will be working on this, we 

would like -- we can tell ya, at this point, to have your 

comments to our staff by the end of March, which I'm looking 

at my calendar is the 29th. That will be the last Friday. 

So, that's when we will request your written comments in 

response to some of the questions. 

The questions will be written out and provided 

to -- to those of you that are with them and who would want 

to comment on. And we expect that to be done in -- in the 

next few days. But they will give you, just a brief, for 

heads up. 

Yes, Mr. -- (inaudible). 
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MR. THORNTON: Mr. Chairman, can I just ask for 

clarification? Is this simply briefing on the legal issues? 

Or are you entertaining additional factual information? So, 

I think that's an important clarification. 

CHAIRMAN MR. MORALES: Well, sometimes it -- it 

depends on what you mean by "factual in- (sic) -- 

information." A lot of times, you can't brief something 

legally, without additional facts. 

I know there were questions by Ms. Hagan, 

earlier, about whether or not you -- you folks intended to 

actually do further mitigation. But -- and -- and that's a 

-- a "yes" or "no" answer. Uhm -m -m -- 

MR. THORNTON: No. We're -- we're happy to respond 

to that. I guess my -- I guess my question is, you know, is 

this an invitation for a reopening the commentary? I guess I 

understood that the Board was closing the commentary and with 

regard to submission and factual comments on the WDR -- uhm 

-- and just so we know where we stand, in terms of 

submission. Had we not been okay to do additional round of - 

VICE CHAIRMAN MR. STRAWN: (Shake of the head). 

MR. THORNTON: -- technical? Or is -- or is -- or 

the technical submission considered closed at this point? 

CHAIRMAN MR. MORALES: Well, I don't know that -- 

if we'll consider it closed. But I will say that the only 
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testimony we intend to take, at our next hearing, will be 

with respect to the questions that we ask you all to 

address. We specifically came to Orange County to allow 

folks the opportunity to address the technical and -- and 

other issues. And it's -- quite frankly -- uhm -m -- you 

know, I expect that we're gonna see a couple of attorneys and 

maybe some other folks there; but not as large of a crowd. 

BOARD MEMBER (MR. ABARBANEL): I assume that 

questions we have that we may have mention, we can put in 

writing and submit it to the executive officer and they will 

be distributed on their own. 

CHAIRMAN MR. MORALES: (Nod of the head). Yes. I 

think that if -- uh -- if we had those questions, yes, that's 

part of our normal process. Which reminds me, I did want 

to -- particularly, for you all on the TCA side, let you know 

that the -- uh -h -h -- Dr. Skinner's book, that -- that he 

provided, we're not entering that into evidence. We didn't 

rely on it as part of our discussion here. So, we'll be able 

to return that to him. And it's not part of what we'll be 

basing -- 

MR. THORNTON: That -- that -- that's sort of 

the -- one the reasons I -- I had posed the questions, 

Sr. Chairman. If there isn't going to be any additional 

technical testimony provided, we request the opportunity to 

have some opportunity to review and respond to that. 
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That's -- I think that would be the appropriate procedure. 

STATE BOARD STAFF COUNSEL (MS. HAGAN): I'm not 

understanding. Respond to what? 

MR. THORNTON: Well, and -- and then -- in terms of 

this additional briefing that, apparently, it needs to be 

submitted by March 20- -- 29th, whether -- whether 

we're gonna have an opportunity to respond to any decisional 

or new factual information. Or to -- this is my 

understanding, that the -- the record is closed, with regard 

to those issues, at this point. 

STATE BOARD STAFF COUNSEL (MS. HAGAN): I think it 

would be useful if we had a brief conference. 

CHAIRMAN MR. MORALES: Yeah, yeah. 

STATE BOARD STAFF COUNSEL (MS. HAGAN): And maybe 

we can clarify what it is -- (interrupted) 

(Simultaneous speech; unintelligible.) 

CHAIRMAN MR. MORALES: Yeah. And what it is we're 

going to be asking. 

MR. THORNTON: Okay. Very good -- 

CHAIRMAN MR. MORALES: -- that -- think that may 

answer your question. 

MR. THORNTON: Thank you. 

CHAIRMAN MR. MORALES: All right. 



1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

304 

So let's take three minutes, this time, 

folks. Because I really do wanna get us all out of here. 

(Heretofore, short recess commenced 5:14 p.m. 

Proceedings resumed 5:20 p.m.) 

CHAIRMAN MR. MORALES: All right. 

So, back on the record. 

Mr. Thornton, to hopefully answer your 

question in a lawyerly manner, which we wanna make clear, 

means absolutely nothing -- (unintelligible) -- I'm going to 

try. We are going to provide you all with a written set 

of -- uh -- just a few questions, and we hope to do that by 

Friday. 

Uhm -m -m -- to the extent that our staff makes 

any changes in their proposed order, as Ms. Dorsey has 

mentioned there might be, you all will be given an 

opportunity to comment on those of course. 

To the extent that, in response to the written 

questions that we pose to you all, which you hopefully get by 

Friday and we would like answers to by the 29th, if factual 

information is required to answer some of those questions -- 

uh -h -h -- ya know, please provide it. It's not gonna be 

precluded from being added to the record. But, ya know, 

without actually helping to fashion the questions, I can't 
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say at this time whether any of -- any of that new factual 

information will be necessary. My answer, it's probably not 

much. 

Sir? 

MR. THORNTON: Okay. Thank you, Mr. Chairman. 

And -- and -- and, beyond that, then -- other 

than that, responding to those questions, you're not 

anticipating additional submission of factual -- (inaudible). 

CHAIRMAN MR. MORALES: No, we're not. And -- uh -- 

ya -- you know, I'm not going to the -- the -- I guess, the 

length of me disclosing the meeting at this point. But I 

will say, our next hearing on this, we will notice -- uh -h -h 

-- notice it, as soon as we figure out where it is going to 

be. And we anticipate only testimony on it. We'll say 

"newly raised issues," whether, as a result the -- the 

modifications to the proposed order or -- uh -h -h -- to the 

questions that we pose to help us get through the -- the CEQA 

motion (phonetic). 

MR. THORNTON: Okay. Thank you, Mr. Chairman. 

STATE BOARD STAFF COUNSEL (MS. HAGAN): I just have 

one quick housekeeping matter. 

Today, when you administered the oath, it was 

after Mr. Bradford had testified. And I just wanted to -- 

for the record, if you could ask him to confirm that, just 

that he was telling the truth when he testified this morning. 
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CHAIRMAN MR. MORALES: Mr. Bradford, were you 

telling the truth? 

MR. BRADFORD: I was telling the truth. 

CHAIRMAN MR. MORALES: Thank you. 

MR. BRADFORD: Thank you. 

CHAIRMAN MR. MORALES: Okay. 

I don't believe we have any further business. 

Nothing agendized. So, with that, I will close this 

meeting. Thank you. 

(Heretofore, public meeting adjourned. Off 

the record 5:26 p.m.) 
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1 Pursuant to Water Code section 13320 and California Code of Regulations, title 23, 

2 section 2050, the Foothill /Eastern Transportation Corridor Agency ( "F /ETCA ") hereby petitions 

3 the State Water Resources Control Board ( "State Board ") for review of certain actions, and 

4 failure to act, by the California Regional Water Quality Control Board for the San Diego Region 

5 ( "Regional Board "). F /ETCA seeks review of the Regional Board's June 19, 2013 denial of 

6 Waste Discharge Requirements (Tentative Order No. R9- 2013 -0007) ( "Revised Tentative 

7 Order ") for the Tesoro Extension Project ( "Project ") -a 5.5 mile extension of State Route 241 

8 ( "SR 241") in Orange County. In denying the Revised Tentative Order, the Regional Board 

9 abused its discretion and otherwise failed to act in accordance with law. More specifically, the 

10 Regional Board violated mandatory requirements of the California Environmental Quality Act 

11 ( "CEQA ") applicable to responsible agencies, failed to adopt any findings in violation of law, 

12 acted in excess of its jurisdiction because it denied the Revised Tentative Order for reasons 

13 wholly unrelated to water quality, and relied upon irrelevant and incompetent information. 

14 1. CONTACT INFORMATION FOR PETITIONER: 

15 F /ETCA's mailing address, telephone number and email address are as follows: 

16 Robert D. Thornton 
Nossaman LLP 

17 18101 Von Karman 
Suite 1800 

18 Irvine, CA 92620 -1047 

19 Phone: (949) 833 -7800 
20 Email- rthomton@nossaman.com 

21 
2. SPECIFIC ACTION OR INACTION OF THE REGIONAL BOARD THAT THE 

22 STATE BOARD IS REQUESTED TO REVIEW: 

23 F /ETCA brings this petition to request review and reversal of the Regional Board's final 

24 decision to deny the Revised Tentative Order relating to the Project. A copy of the Revised 

25 Tentative Order recommended for adoption by the Regional Board staff is attached hereto as 

26 Exhibit 1. 

27 

28 

Petition for Review 
343998 7.DOC 1 



1 3. DATE ON WHICH THE REGIONAL BOARD ACTED OR REFUSED TO ACT: 

2 By a three -to -two vote, the Regional Board denied the Revised Tentative Order at a 

3 public hearing on June 19, 2013. 

4 
4. A FULL AND COMPLETE STATEMENT OF THE REASONS THE ACTION OR 

5 FAILURE TO ACT WAS INAPPROPRIATE OR IMPROPER: 

6 As more fully set forth in F /ETCA's Memorandum of Points and Authorities below, in 

7 denying the Revised Tentative Order, the Regional Board abused its discretion and otherwise 

8 failed to act in accordance with governing law, failed to adopt written findings as required by 

9 law, and exceeded the Regional Board's jurisdiction. Specifically, but without limitation, the 

10 Regional Board: 

11 a. Violated section 21167.3 of the Public Resources Code which requires the Regional 

12 Board to assume that the environmental documentation for the Project complies 

13 with CEQA; 

14 b. Violated section 15050 of the Guidelines for the Implementation of the California 

15 Environmental Quality Act (Cal. Code Regs., tit. 14, § 15000 et seq.; hereinafter 

16 "CEQA Guidelines ") which provides that the CEQA determinations of the lead 

17 agency are final and conclusive on the Regional Board; 

18 c. Failed to comply with applicable law requiring the Regional Board to make 

19 findings describing the facts relied upon by the Regional Board to support its 

20 decision, and explaining the factual and legal basis of the Regional Board's 

21 decision; 

22 d. Exceeded the Regional Board's statutory authority because it denied the Revised 

23 Tentative Order for reasons wholly unrelated to the Regional Board's water quality 

24 jurisdiction; and 

25 e. Relied upon incompetent and irrelevant information. 

26 5. THE MANNER IN WHICH THE PETITIONER IS AGGRIEVED: 

27 F /ETCA is a Joint Powers Agency formed by the County of Orange and 12 cities in the 

28 
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1 County to plan, finance, design, construct and operate a toll highway system in Orange County, 

2 California. The F /ETCA Board Members are all elected officials who collectively represent 1.8 

3 million people. F /ETCA has proposed the Project, a 5.5 mile long extension of the existing 

4 SR 241 from its current terminus at Oso Parkway to Cow Camp Road immediately north of 

5 SR 74 in Orange County. The purpose of the Project is to reduce existing and forecasted 

6 deficiencies and congestion on Interstate 5 and the arterial network in southern Orange County. 

7 F /ETCA is the CEQA lead agency for the proposed Project. 

8 The Regional Board's denial of the Tentative Order prevents the timely implementation 

9 of the Project, which is an element of the Southern California Regional Transportation Plan, and 

10 the general plans of the County of Orange and of every city in south Orange County. The 

11 Regional Board's decision also adversely impacts implementation of the South Coast Air Quality 

12 Management Plan which identifies the Project as a Transportation Control Measure necessary for 

13 Southern California to reduce air emissions and comply with state and federal air quality laws. 

14 The Regional Board's decision will result in an increase in the severe and unsafe congestion on 

15 Interstate -5 and local arterials in south Orange County, adversely impact air quality, and 

16 adversely impact the public health and safety of the 1.8 million people represented by the 

17 F /ETCA Board Members and the residents of Southern California generally. 

18 6. THE SPECIFIC ACTION THE PETITIONER REQUESTS: 

19 F /ETCA requests that the State Board adopt the Revised Tentative Order recommended 

20 by the Regional Board staff. In the alternative, F /ETCA requests that the State Board reverse and 

21 remand the Regional Board's decision to deny the Revised Tentative Order, with instructions to 

22 comply with applicable law and adopt the Revised Tentative Order. 

23 
7. STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL 

24 ISSUES RAISED IN PETITION: 

25 Please see F /ETCA's Memorandum of Points and Authorities below and incorporated by 

26 reference as if fully set forth herein. 

27 

28 
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8. STATEMENT THAT THE PETITION HAS BEEN SENT TO THE 
APPROPRIATE REGIONAL BOARD AND TO THE DISCHARGERS, IF NOT 
THE PETITIONER: 

A true and correct copy of this Petition and Memorandum of Points and Authorities with 

attached Exhibits was mailed to the Regional Board via First Class mail on July 18, 2013. 

9. STATEMENT THAT THE ISSUES RAISED IN THE PETITION WERE 
PRESENTED TO THE REGIONAL BOARD BEFORE THE REGIONAL BOARD 
ACTED, OR AN EXPLANATION OF WHY THE PETITIONER COULD NOT 
RAISE THOSE OBJECTIONS BEFORE THE REGIONAL BOARD: 

As more fully set forth in F/ETCA's Memorandum of Points and Authorities below, the 

Regional Board denied the Revised Tentative Order against the recommendation of the Regional 

Board staff, without adopting a resolution, and without making any findings identifying the facts 

relied upon by the Regional Board or explaining the factual or legal basis for its decision. As 

such, F /ETCA was unable to raise certain substantive issues or objections before the 30 -day 

deadline to petition the State Board pursuant to Water Code section 13320, subdivision (a). 

Otherwise, to the extent possible, the substantive and objections raised herein were 

presented to the Regional Board. Specifically, F /ETCA submitted extensive documentation in 

support of the Revised Tentative Order including, but not limited to, written comments dated 

March 29, 2013 and June 7, 2013, and oral' testimony before the Regional Board during public 

hearings on March 13, 2013 and June 19, 2013. 

DATED: July 18, 2013 Respectfully Submitted, 

By: 
R I BERT D. THORNTON 
MARY LYNN COFFEE 
ASHLEY J. REMILLARD 
DAVID J. MILLER 

Attorneys for Petitioner 
FOOTHILL /EASTERN TRANSPORTATION 
CORRIDOR AGENCY 
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 1. INTRODUCTION 

3 The Foothill /Eastern Transportation Corridor Agency ( "F /ETCA ") petitions the State 

4 Water Resources Control Board ( "State Board ") pursuant to Water Code section 13320 and 

5 California Code of Regulations, title 23, section 2050 for review of certain actions, and failure to 

6 act, by the California Regional Water Quality Control Board for the San Diego Region 

7 ( "Regional Board" or "Board ") in connection with Waste Discharge Requirements (Tentative 

8 Order No. R9- 2013 -0007) ( "Revised Tentative Order ") for the Tesoro Extension Project 

9 ( "Project" or "Tesoro Extension "). 

10 The Regional Board staff determined that the Revised Tentative Order complied with all 

11 applicable water quality standards and recommended that the Regional Board approve the 

12 Revised Tentative Order. Nevertheless, without issuing any written findings, the Regional Board 

13 rejected the Regional Board staff recommendations and denied the Revised Tentative Order on 

14 June 19, 2013. In doing so, the Regional Board ignored mandatory requirements of the 

15 California Environmental Quality Act ( "CEQA ") applicable to responsible agencies, exceeded 

16 the Regional Board's jurisdiction under the California Water Code, failed to make any written 

17 findings as required by law, abused its discretion, and otherwise acted in violation of law. The 

18 Regional Board denied the Revised Tentative Order based on irrelevant and incompetent 

19 information not properly before the Board and entirely unrelated to the water quality jurisdiction 

20 of the Regional Board. The State Board should adopt the Revised Tentative Order, or in the 

21 alternative, reverse and remand the Revised Tentative Order to the Regional Board with 

22 instructions to adopt the Revised Tentative Order. 

23 2. FACTUAL BACKGROUND 

24 A. The Tesoro Extension Project 

25 The Tesoro Extension is an approximately 5.5 mile long extension of existing State Route 

26 ( "SR ") 241 from its current terminus at Oso Parkway to Cow Camp Road immediately north of 

27 SR 74 in Orange County ( "County "), California. The location of the Project is shown below. 

28 
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1 The purpose of the Project is to provide a transportation facility that will reduce existing 

2 and forecasted deficiencies and congestion on Interstate 5 ( "I -5 ") and the arterial network in the 

3 southern portion of the County. The Project will serve both local (existing and future) and intra- 

4 and inter -regional trips. The Project is a component of the Southern California Regional 

5 Transportation Plan and Regional Transportation Improvement Program, and the general plans of 

6 the County of Orange and every city in south Orange County. The Project is identified as a 

7 Transportation Control Measure in the South Coast Air Quality Management Plan - an air quality 

8 measure adopted by the South Coast Air Quality Management District to comply with state and 

9 federal air quality requirements. 

10 The Project includes four general -purpose travel lanes, two in each direction, and a state - 

11 of -the -art water quality treatment system and other water quality protection measures, The 

12 Project will be owned and operated by the California Department of Transportation ( "Caltrans ") 

13 upon opening of the roadway to traftic The toll collection facilities will be operated by F /ETCA. 

14 The Project is situated within an unincorporated portion of the County, within Rancho 

15 Mission Viejo (`RMV "). The Regional Board approved a section 401 water quality certification 

16 for Cow Camp Road. The first phase of Cow Camp Road is constructed and the second phase is 

17 scheduled for completion in 2014. The Project is almost entirely within the RMV Ranch Plan 

18 area. RMV has obtained approvals for development of the Ranch Plan from the County, the U.S. 

19 Fish and Wildlife Service, and the California Department of Fish and Wildlife. The U.S. Army 

20 Corps of Engineers ( "USACOE ") approved a Special Area Management Plan regarding the 

21 Ranch Plan under the federal Clean Water Act. In a settlement agreement with the County and 

22 RMV, several environmental groups (including members of the Save San Onofre Coalition 

23 [ "Coalition "]) agreed to the residential and commercial development in the Ranch Plan, 

24 including roads and utilities in substantially the same location as the Project. 

25 The existing SR 241 is a tolled highway owned and maintained by Caltrans, with 

26 F /ETCA operating the toll collection facilities. SR 241 extends for approximately 25 miles 

27 within the eastern portion of the County. Beginning at its north -end at SR 91 within the City of 

28 Anaheim, SR 241 travels south/southeast through unincorporated areas of the County and the 
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1 cities of Irvine, Lake Forest, and Mission Viejo, and then terminates to the south at Oso Parkway. 

2 SR 241 is the only regional north -south alternative to I -5 in southern Orange County. 

3 B. Overview of California Environmental Quality Act Review 

4 F /ETCA is the CEQA lead agency for the proposed Project.' The Project is substantially 

5 the same as alignments previously evaluated between Oso Parkway and Ortega Highway in prior 

6 final environmental impact reports certified by F /ETCA pursuant to CEQA. Although the 

7 current planning and environmental review effort for the Project has been underway for 

8 approximately four years, planning for a transportation corridor in South Orange County began 

9 over 30 years ago. In 1981, the County certified Environmental Impact Report ( "EIR ") 123, 

10 which analyzed the establishment of a transportation corridor in the southeast portion of the 

11 County and added the Foothill Transportation Corridor (now designated as SR 241) to the 

12 County Master Plan of Arterial Highways. In 1991, F/ETCA certified EIR No. 3 analyzing 

13 alignment alternatives for the extension of SR 241. In February 2006, F/ETCA certified the 

14 South Orange County Transportation Infrastructure Improvement Project ( "SOCTIIP ") Final 

15 Subsequent Environmental Impact Report ( "FSEIR ") which described and analyzed extensions 

16 of SR 241 of varying lengths and connections, along with non -corridor alternatives such as 

17 widening the I -5 freeway. F /ETCA approved the "Green Alignment" alternative for the 

18 SOCTIIP connecting SR 241 with I -5 south of San Clemente. In February 2008, the California 

19 Coastal Commission ( "CCC ") denied F /ETCA's request for a consistency determination for 

20 SOCTIIP with regard to impacts in the coastal zone which is ten miles south of the Project. 

21 (Exhibit 2, pp. 1 -3.) F /ETCA appealed the decision to the U.S. Secretary of Commerce, which 

22 upheld the CCC's decision in December 2008. (Ibid.) In 2009, F /ETCA began exploring 

23 possible modifications to SOCTIIP. 

24 

25 

26 t Public Resources Code section 21067 defines a lead agency as "the public agency which has 
the principal responsibility for carrying out or approving a project which may have a significant 

27 effect on the environment." F /ETCA is a Joint Powers Agency formed by the County and 12 

cities in the County to plan, finance, design, construct and operate a toll highway system in 

28 Orange County, California. (See Gov. Code, § 66484.3.) Thus, F /ETCA is the agency with the 

authority and responsibility to carry out the Project. 
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1 The Project is a modification of the SOCTIIP .2 The SOCTIIP Preferred Alternative was 

2 approximately 16 miles long, from Oso Parkway to I -5. With minor design adjustments, the 

3 Project follows the alignment of the Green Alignment between Oso Parkway and Cow Camp 

4 Road analyzed in the FSEIR. (Exhibit 2, p. 2 -1.) The primary design alterations include a slight 

5 shift to the east to avoid impacts to an existing irrigation reservoir currently utilized for ranching 

6 activities in RMV. (Ibid.) In addition, an alignment shift to the west near the southerly terminus 

7 of the Project will avoid impacts to an earthen streambed, thereby reducing impacts to surface 

8 waters of the State. (Ibid.) These shifts in alignment are also designed to avoid all discharge of 

9 dredged or fill material to waters of the United States. (Id., p. 3 -1.) In a letter dated November 5, 

10 2012, the USACOE determined that Project activities will not occur within waters of the United 

11 States, that the Project is not subject to USACOE jurisdiction under Section 404 of the Clean 

12 Water Act ( "CWA "), and that a Section 404 pu nit is not required for the Project. However, the 

13 Project has minor impacts to ephemeral waters of the State, as defined by section 13050 of the 

14 Water Code. 

15 F /ETCA prepared an Addendum to the FSEIR in February 2013 ( "Addendum ") (attached 

16 hereto as Exhibit 2) to evaluate whether the modifications proposed by the Project required the 

17 preparation of a subsequent or supplemental EIR.3 The Regional Board received the Addendum, 

18 on February 15, 2013, provided public notice of the Addendum and solicited public comment. 

19 The Regional Board conducted a day -long public hearing on the Addendum and Tentative Order 

20 No. R9- 2013 -0007 on March 13, 2013 hearing. The Regional Board provided an additional 

21 opportunity for written public comment on the Addendum and the F/ETCA compliance with 

22 CEQA through June 7, 2013. The Regional Board then allowed for an additional opportunity for 

23 public comment on the Addendum at the June 19, 2013 hearing. The Addendum concludes that 

24 

25 2 For a full legal analysis supporting F /ETCA's determination that the Project is a modification 

26 
of SOCTIIP, please see its March 29, 2013 letter to the Regional Board (attached hereto as 

Exhibit 3). 

27 3 On April 18, 2013, the F /ETCA Board of Directors adopted Resolution 2013F -005 approving 
the Addendum and a conceptual design for the Project. F /ETCA filed a Notice of Determination 

28 regarding the adoption of the Resolution with the State Clearinghouse on April 19, 2013. 
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the Project will not have any new significant impacts, or more severe significant impacts, that 

were not addressed in the 2006 SOCTIIP FSEIR. 

C. The Tentative Order 

On August 10, 2012, F /ETCA submitted a Report of Waste Discharge ( "ROWD ") to 

construct the Project. (Wat. Code, § 13260, subd. (a).) F /ETCA submitted additional 

information to complete the ROWD application on October 4, 2012 and November 8, 2012. The 

Regional Board deemed the ROWD complete on November 14, 2012. F /ETCA proposes to 

discharge fill material into waters of the State in association with construction activities at the 

Project site. The Project will result in the discharge of fill in a total of 0.64 acre of waters of the 

State, including 0.40 acres (5,297 linear feet) of permanent impacts and 0.24 acres (1,819 linear 

feet) of temporary impacts into jurisdictional waters in the Mission Viejo Hydrologic Area 

(901.20) in the San Juan Hydrologic Unit (901.00). 

The Regional Board released Tentative Order No. R9 -2013 -0007, Waste Discharge 

Requirements for the Foothill /Eastern Transportation Corridor Agency, Tesoro Extension 

(SR 241) Project, Orange County, for public review and comment on January 17, 2013 

( "Tentative Order "). The Regional Board subsequently extended the deadline for comments on 

the Tentative Order from February 18 to February 25, 2013, and conducted a day -long public 

hearing on March 13, 2011 

Pursuant to Water Code section 13263, subdivision (a), the Regional Board must 

prescribe WDRs regarding the nature of any proposed discharge, existing discharge, or material 

change in an existing discharge. Such WDRs must implement any relevant water quality control 

plans, taking into consideration beneficial uses to be protected, the water quality objectives 

reasonably required for those purposes, other waste discharges, the need to prevent nuisance, and 

the provisions of Water Code section 13241. As applied to the Project, the Water Quality 

Control Plan for the San Diego Basin, adopted on September 8, 1994 as amended, designates 

existing and potential beneficial uses for surface and ground waters within the San Diego region. 

(Exhibit 1, pp. B -6 -B -10.) The plan also establishes water quality objectives for surface waters 

and ground waters within the Mission Viejo Hydrologic Area (901.20). (Ibid.) The basin plan 
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1 states "certification [of WDRs] is dependent upon the assurances that the project will not reduce 

2 water quality below applicable standards" including the "the water quality objectives established 

3 and the beneficial uses which have been designated for the surface waters." (Id., p. B -10.) 

4 The Tentative Order's requirements included: 

5 Requirements that addressed effects on, and threats to, applicable water quality 

6 standards resulting from discharges attributed to the Project. 

7 Requirements to ensure beneficial uses are maintained or enhanced through 

8 mitigation and monitoring requirements for impacts to waters of the State. 

9 The establishment of compensatory mitigation requirements which offset adverse 

10 water quality impacts attributed to the Project in a manner that protects and 

11 restores the abundance, types, and conditions of aquatic resources and supports 

12 their beneficial uses, in order to meet the objectives of the "No Net Loss Policy" 

13 for wetlands (Executive Order W- 59 -93). 

14 Requiring that F /ETCA comply with the requirements of State Water Resources 

15 Control Board Water Quality Order No. 2009 -0009 -DWQ, NPDES 

16 No. CAS000002, General Permit for Storm Water Discharges Associated with 

17 Construction and Land Disturbance Activities. 

18 Requiring that water quality objectives applicable to the unnamed tributaries of 

19 Cañada Gobernadora and Cañada Chiquita Creeks not be exceeded. 

20 (Id., pp. 8 -16.) 

21 The Tentative Order concluded that, as regulated by the WDRs, the discharge of fill as 

22 the result of the Project would not reduce water quality below these applicable standards. (See 

23 id., p. 8 [staff conclusion that "[ t]hrough compliance with the waste discharge requirements of 

24 [the] Order, the Project will not result in State water quality standards being violated. "].) 

25 Specifically, the Tentative Order requires, among other things, implementation of BMPs during 

26 construction and post -construction, compensatory mitigation measures, establishment of 

27 conservation easements, and compliance with reporting requirements. At the March 13, 2013 

28 hearing, Regional Board staff testified regarding the Tentative Order, including explaining the 
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1 compensatory mitigation and BMPs proposed for the Project. Regional Board staff commended 

2 F /ETCA for its compensatory mitigation strategy, stating: 

3 To compensate for permanent impacts to waters of the State, the 
tentative order requires 20.31 acres of establishment, restoration 

4 and enhancement of aquatic resources. This includes 

5 
approximately 10,000 linear feet of mitigation. In addition, the 
tentative order requires 13.55 acres of upland buffer restoration. 

6 This amount of mitigation acreage is substantially higher than 
what's typically required for similar projects. At a minimum, 

7 4.05 acres of wetlands will be established, which represents a 

mitigation ratio of over 15 to 1 for wetland impacts. By 
8 comparison, mitigation ratios for similar projects are typically 

around 3 to L The mitigation ensures no net loss and overall net 
9 gain of wetland acreage, which is required by the `no net loss' 

policy. Given the comprehensive approach and large mitigation 
10 ratios, it is anticipated that the proposed mitigation will adequately 

11 
compensate for impacts to water[s] from the State associated with 
the discharge of fill material. 

12 
(See Transcript Excerpts from March 13, 2013 Hearing, pp. 22 -23, emphasis added (attached 

13 
hereto as Exhibit 4).) Regional Board staff further commented that F /ETCA had proposed a 

14 
"[gold] standard of mitigation" for the Project. (Id., pp. 31 -32.) 

At the conclusion of the proceedings, the Regional Board continued the public hearing to 15 

16 
June 19, 2013 to allow staff and counsel adequate time to (1) evaluate the comments submitted 

17 
on CEQA compliance, (2) prepare responses to remaining issues, and (3) draft revised conditions 

18 
and /or additional findings for inclusion in the Tentative Order. (Ibid.) The Regional Board staff 

19 

( subsequently propounded four questions to F /ETCA and the Coalition. F /ETCA and the 

20 
Coalition responded to the questions on March 29, 2013. (See F /ETCA response, Exhibit 3) 

D. Revised Tentative Order 

i ¡I On June 19, 2013, the Regional Board held its second hearing on the Tentative Order 

relating to the Project. Regional Board staff opened the hearing with its presentation regarding 23 

24 
the Revised Tentative Order. Among other things, Regional Board staff testified how the 

25 

26 
Tentative Order had been revised since the March 13, 2013 hearing, including, but not limited to: 

Addition of monitoring and reporting requirements to ensure that the 

27 
I ( compensatory mitigation strategy for the Project is successful, to asses the 

28 
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1 effectiveness of BMP strategies in protecting water quality, and to monitor 

2 compliance with the receiving water limitations of the Revised Tentative Order; 

3 Additional requirements regarding the establishment, restoration, and 

4 enhancement of 21.27 acres of waters of the State and 13.55 acres of upland 

5 watershed buffer restoration; 

6 Requiring that the Runoff Management Plan for the Project be in conformance 

7 with the statewide storm water NPDES permit for Caltrans, Order No. 2012 -0011- 

8 DWQ, NPDES No. CAS000003; 

9 Requiring F/ETCA to implement all post -construction BMPs described in the 

10 RMP to be installed and functional within 30 days of Project completion and prior 

1 l to any authorized use of the Tesoro Extension; and 

12 Requiring F /ETCA to submit the results of the receiving water monitoring in an 

13 Annual Monitoring Report, due prior to December 1 s` of each year, with such 

14 receiving water monitoring reporting to continue for at least five years following 

15 Project construction completion. 

16 (See Exhibit 1, pp. 7 -26; see also Transcript from June 19, 2013 Hearing, pp. 18 -22 (attached 

17 hereto as Exhibit 6); June 19, 2013 Executive Officer Summary Report, pp. 3 -4 (attached hereto 

18 as Exhibit 7).) 

19 Regional Board staff testified that the revisions to the Regional Board addressed the 

20 Coalition's comments regarding potential effects on the supply of sediment bed material to 

21 Chiquita Creek, Gobernadora Creek and San Juan Creek, as well as comments regarding the 

22 timing of the Regional Board's approval of certain monitoring and mitigation plans. (Exhibit 6, 

23 pp. 17 -20.) Regional Board staff further testified that, with these revisions, the mitigation in the 

24 Tentative Order "meets the mitigation requirements of CEQA and adequately addresses impacts 

25 to waters of the State." (Íd., p. 20.) Regional Board staff concluded: "[The] Order contains 

26 waste discharge requirements to ensure beneficial uses are maintained or enhanced through 

27 mitigation and monitoring requirements for impacts to waters of the State. The waste discharge 

28 
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1 requirements are designed to ensure and verify that the highest level of water quality is 

2 maintained consistent with the maximum benefit to the people of the State." (Exhibit 1., p. 9.) 

3 
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Regional Board staff also testified: 

The San Diego Water Board, as a responsible agency under CEQA, 

has relied on TCA's environment[al] impact report and 

subsequently approved addendum as required by CEQA. The San 

Diego Water Board, as a responsible agency, has made findings for 

impact[s] to resources within its responsibility and has incorporated 

mitigation measures and a monitoring and reporting plan in the 

order. The mitigation measures for the Tesoro Extension Project 

will reduce impacts to resources that are within the board's purview 

to [a] less than significant level. San Diego Water Board counsel 

has reviewed the information submitted in the responses to the 

board CEQA question and considered the findings and conclusions 

of the resolution adopted by [the] TCA board of directors. Based 

on these and other considerations, San Diego Water Board counsel 

has concluded that the CEQA documentation provided by TCA is 

adequate for the San Diego Water Board, as a responsible agency, 

to rely upon in considering adoption of the revised tentative order. 

(Exhibit 6, pp. 16 -17.) After noting that impacts to waters of the State "will be mitigated at a 

very high ratio to establishment and restoration projects consistent with and exceeding water 

board standards," Regional Board staff recommended adoption of the Tentative Order. (Id., 

p. 27.) 

In the Response to Comments Report, Revised Tentative Order No. R9- 2013 -0007, 

Regional Board staff addressed opponents' comments regarding potential hydromodification 

impacts. Specifically, Regional Board staff noted that a Model Water Quality Plan ( "MWQP ") 

and HMP had been developed in response to permit requirements from the Regional Board in 

Order R9- 2009 -0002 and the "MS4" permit. The MWQP and HMP are specific to the south 

Orange County watershed management area and contain structural best management practice 

( "BMP ") requirements designed to protect receiving waters in the area from the effects of 

hydromodification. Regional Board Staff testified that the Tentative Order specifically required 

F /ETCA to submit and implement a Runoff Management Plan that clearly indicates compliance 

with all of the requirements in the HMP, including those regarding coarse bed material sediment 

supply. 
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E. The Regional Board's Decision 

Despite its staffs recommendation, in a three -to -two decision, the Regional Board denied 

the Revised Tentative Order. Notably (and against advice of its counsel), the Regional Board did 

not issue written findings regarding its decision. (Id., p. 206.) Nor did the Regional Board 

assume that the Project's CEQA documentation was adequate, as required by law, which 

Regional Board staff explained and acknowledged. (Id p. 206). Instead, as evidenced by the 

Board Members' comments during deliberations, the Regional Board made its decision based on 

extra -record evidence not properly before the Board and entirely unrelated to water quality. 

During deliberations on the Revised Tentative Order, Board Member Kalemkiarian 

referring to the May 23, 2013 Attorney General complaint described above -stated "I guess 

what's most persuasive to me ... was reading through the attorney general's complaint or writ, 

actually, because I do not believe that the project is Tesoro, and I think that the project [that] 

has been presented is the entire [SOCTIIP] highway." (Exhibit 6, p. 198, emphasis added.) 

Ms. Kalemkiarian conceded that, with respect to the Project before the Board, "the water quality 

standards will be met." (Id., pp. 204 -205; see also id., p. 198 [stating "I don't question the staff s 

conclusion that this segment meets water quality standards "].) Nonetheless, she explained that 

after reading the Attorney General's complaint, she was able to identify her concerns about the 

Project, which related to the project description. (Id., pp. 204 -205). After reading portions of the 

complaint aloud, Ms. Kalemkiarian stated: "This is not an adequate project description ... I do 

not believe that the project description is genuine." (Id., p. 205.) 

Following Ms. Kalemkiarian's comments, Mr. Abarbanel stated: "I think the project 

that's in front of us is actually pretty clear. It's the [SOCTIIP] project that was presented here in 

2008.... Some people might say I made up what the project is, but I went to the website of the 

Transportation Corridor Authority and it shows the project going all the way through Interstate 5, 

somewhere kind of in San Diego County. I don't know if that's where they're going to do it. But 

that's the goal of their project and they're asking us to support that, and I cannot." (Id., pp. 201- 

202.) Similarly, Regional Board Chair Morales stated, "As I see it, the project as envisioned may 
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1 end up [south of San Clemente]; may not. I don't know. I do think it's more than five and a half 

2 miles though." (Id., p. 203.) 

3 The above statements constitute the only grounds cited by the Regional Board majority 

4 for its decision. The majority did not to cite to any facts at all regarding water quality issues to 

5 justify the decision. The majority did not attempt to offer any explanation for the rejection of the 

6 Regional Board staffs findings that the Project complied with all applicable water quality 

7 standards. And the Regional Board majority failed to explain why the majority chose to ignore 

8 the Regional Board counsel's conclusion that Public Resources Code section 21167.3 imposed a 

9 mandatory obligation to assume that F /ETCA's CEQA documentation regarding the Project 

10 complied with CEQA. 

11 3. ARGUMENT 

12 A. Standard of Review 

13 The State Board reviews the denial of the Tentative Order by the Regional board de novo. 

14 Water Code section 13320, subdivision (b), provides that "[t]he evidence before the state board 

15 shall consist of the record before the regional board, and any other relevant evidence which, in 

16 the judgment of the state board, should be considered to effectuate and implement the policies of 

17 this division." (Emphasis added.) Moreover: 

18 The state board may find that the action of the regional board, or 
the failure of the regional board to act, was appropriate and proper. 

19 Upon finding that the action of the regional board, or the failure of 

20 
the regional board to act, was inappropriate or improper, the state 
board may direct that the appropriate action be taken by the 

21 
regional board, refer the matter to any other state agency having 
jurisdiction, take the appropriate action itself, or take any 

22 combination of those actions. In taking any such action, the state 
board is vested with all the powers of the regional boards under 

23 this division. 

24 (Id., subd. (c), emphasis added.) Before taking any such final action, the State Board "may, in its 

25 discretion, hold a hearing for the purpose of oral argument or receipt of additional evidence or 

26 both." (Cal. Code Regs., tit. 23, § 2052, subd. (e).) 

27 

28 
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1 Thus, in reviewing F /ETCA's petition challenging the denial of the Tentative Order, the 

2 State Board is not required to defer to the findings of the Regional Board. Of course, here, the 

3 Regional Board made no findings to which the State Board could defer. 

4 B. The Regional Board Violated Public Resources Code Section 21167.3 and 

5 CEQA Guidelines4 Section 15050 

6 Based on the testimony of Board Members at the June 19, 2013 hearing, the Regional 

7 Board appears to have denied the Tentative Order on the grounds that it believes the Project's 

g CEQA documents -specifically, the project description in the 2013 Addendum to the 2006 

9 FSEIR and in F /ETCA's resolution adopting the Addendum - are inadequate. In making this 

10 determination, the Regional Board violated section 21167.3 of the Public Resources Code. 

11 Section 21167.3 provides: 

12 In the event that an action or proceeding is commenced [alleging 
that an EIR does not comply with CEQA] is commenced .. . 

13 responsible agencies shall assume that the [EIRJ... does comply 

with [CEQA] and shall approve or disapprove the project 
14 according to the timetable for agency action ... . 

15 (Pub. Resources Code, § 21167.3, subd. (b), emphasis added; see also Cal. Code Regs., tit. 14, 

16 § 15233 [-If a lawsuit is filed challenging an EIR ... for noncompliance with CEQA, responsible 

17 agencies shall act as if the EIR ... complies with CEQA "].) In other words, when, as here, 

18 (1) an action challenging an EIR under CEQA has commenced and (2) no final determination has 

19 been made on the issue of CEQA compliance, responsible agencies5 are required to assume that 

20 ( an EIR complies with CEQA. (Pub. Resources Code, § 21167.3.) 

21 Since the Project is a modification of SOCTIIP, F /ETCA prepared the Addendum to 

22 determine whether there were changes in circumstances or new information of substantial 

23 importance that would require preparation of a subsequent or supplemental EIR. (Pub. 

24 Resources Code, § 21166; see also Cal. Code Regs., tit. 14, § 15162.) F /ETCA, as the lead 

25 

26 

27 4 As used herein, "CEQA Guidelines" refers to the Guidelines for the Implementation of the 

California Environmental Quality Act (Cal. Code Regs., tit. 14, § 15000 et seq.). 

28 5 The Regional Board is a responsible agency under CEQA because it has discretionary approval 

authority over WDRs. (Pub. Resources Code, § 21069; Cal. Code Regs., tit. 14, § 15381.) 
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agency, found that a supplemental or subsequent FIR was not required or authorized under 

CEQA (Exhibit 2), and the F /ETCA Board of Directors approved the Addendum in April 2013. 

(See Exhibit 1, p. 10.) Regional Board staff thereafter concluded: "The San Diego Water Board 

has considered the environmental effects of the Project, as shown in the FSEIR and the changes 

identified in the Addendum. The San Diego Water Board finds that since F /ETCA's approval of 

the Addendum on April 18, 2013, none of the conditions under CEQA Guidelines section 15162 

trigger the need for the San Diego Water Board to prepare a subsequent or supplemental EIR in 

its role as responsible agency under CEQA. Therefore, under CEQA Guidelines section 15050, 

the decision of F /ETCA, as Lead Agency, is final and conclusive on all persons, including 

responsible agencies." (Ibid.) Accordingly, the Regional Board acted improperly when it failed 

to assume that the Project's FSEIR and Addendum -including the project description- comply 

with CEQA. (Pub. Resources Code, § 21167.3.) 

(i) Pending Litigation 

As described in detail in Exhibit 3, at the time of the Regional Board's decision, litigation 

was pending concerning the FSEIR and the Addendum. (California State Parks Foundation, et 

al. v. Foothill /Eastern Transportation Corridor Agency, Petition for Writ of Mandate, Nos. 06- 

G1N051194, 06- GIN0513721 (S.D. Super. Ct. March 23, 2006); People ex rel. Attorney General 

Bill Lockyer and State Park and Recreation Commission v. Foothill /Eastern Transportation 

Corridor Agency, et al., No. 06- GIN051371 (S.D. Super. Ct. March 23, 2006). On January 12, 

2011, the Superior Court of San Diego County approved a stipulated order and settlement 

agreement (attached hereto as Exhibit 8) regarding the litigation. Pursuant to the settlement, the 

parties agreed to a dismissal without prejudice as a means of effectuating a stay of the 

proceedings, and the Court expressly reserved jurisdiction to set aside the dismissal and reinstate 

the proceedings upon the written request of a party. Specifically, the settlement agreement 

provides: 

The stay shall terminate and no longer be in effect upon the written 

request filed in Court by any Petitioner is either of the consolidated 
proceedings to set aside the dismissal and reinstate the proceedings, 
following notice to all Parties hereto through their counsel of 
record. Upon such request, the dismissal shall be set aside, and the 
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proceedings shall be reinstated without the necessity to refile the 
pleadings or other papers filed in the proceedings prior to the 
dismissal, all of which shall be deemed filed as of their original 
filing dates. 

(Exhibit 8, ¶2.) On May 22, 2013, the petitioners in the above cases filed motions to reinstate the 

litigation concerning the FSEIR. In doing so, the parties sought to reinitiate the 2006 challenge 

to the FSEIR, as well as challenge the F /ETCA's Board of Directors approval of the Addendum 

in April2013. The California Attorney General filed similar papers on May 23, 2013. (The 

People of the State of California, ex rel. Attorney General Kamala D, Karris v. Foothill /Eastern 

Transportation Corridor Agency, et al., No. 37- 2013 -00050001 (S.D. Super. Ct. May 23, 2013).) 

Subsequently, certain of the petitioners in the 2006 cases also filed petitions for writs of mandate 

challenging the F /ETCA's certification of the Addendum and approval of the Project. 

(California State Parks Foundation, et al. v. Foothill /Eastern Transportation Corridor Agency, 

No. 37 -2013- 00049797 (San Diego Super. Ct.); The People of the State of California v. 

Foothill /Eastern Transportation Corridor Agency, Case No. 37 -2013- 00050001- CU -WM -NC 

(San Diego Super. Ct.).) 

In sum, proceedings have been initiated to challenge both the FSEIR and the Addendum 

under CEQA. As such, CEQA required the Regional Board to assume that the FSEIR and 

Addendum for the Project comply with CEQA, and that the determinations of the F/ETCA 

concerning the Project were "final and conclusive." 

(ii) Legal Standards 

The plain text of Public Resources Code section 21167.3 required the Regional Board to 

assume that F /ETCA's CEQA documentation regarding the Project complied with CEQA. The 

legislative history also makes it clear that Public Resources Code section 21167.3 was intended 

to impose stringent limitations on the ability of responsible agencies to question the adequacy of 

the lead agency's CEQA compliance where CEQA litigation is filed. In its report on the 

proposed legislation, the Resources Agency opined on the following question: "Should the only 

challenge of the lead agency's determination [of the adequacy of an EIR] be in court?" (Bill 

Petition for Review 
343998 7.DOC 15 



1 Analysis, Natural Resources Agency, AB 884 (Apr. 29, 1977) (1977 -78 Reg. Session).) In 

2 supporting such a requirement, the agency noted "prohibiting responsible agencies from raising 

3 the issue of adequacy at a later point in the process would be helpful to applicants and help 

4 streamline the process" and "the responsible agencies would be freed [from] the costs of 

5 litigation brought by other parties against them for using an inadequate EIR." (Id., p. 5.) Thus, 

6 by electing to include such language, the Legislature sought not only to limit the susceptibility of 

7 an EIR to legal challenge, but to ensure that such challenges were limited to the courts. (Ibid.; 

8 see also Enrolled Bill Report, Dept. of Finance, AB 884 as amended on Aug. 31, 1977 (Sept. 23, 

9 1977) [discussing the bill's goal of limiting the susceptibility of EIRs to legal attack.].) 

10 As the Court of Appeal held in City of Redding v. Shasta County Local Agency Formation 

11 Commission, (1989) 209 Cal.App.3d 1169, the Legislature enacted section 21167.3 to streamline 

12 the CEQA process by designating one forum for challenges to an FIR. The court held: 

13 The evident intent of section 21167.3 is to expedite CEQA review 

where a lawsuit contesting CEQA documentation is pending by 
14 designating one forum for resolution of claims of unlawful 

I S 
documentation [i.e., a negative declaration or EIR] and by 

requiring project review to proceed while the claims are resolved. 

16 
That forum is the court. 

17 (City of Redding, supra, 209 Cal.App.3d at p. 1181, first emphasis in original, second emphasis 

18 added.) The Court of Appeal recognized the intent of the Legislature to preclude a collateral 

19 attack on the validity of CEQA documentation in two forums. Given that lawsuits have been 

20 filed challenging the FSEIR and Addendum under CEQA and no final determination has been 

21 reached in such lawsuits, the Regional Board is foreclosed from questioning the adequacy of the 

22 FSEIR and Addendum in the WDR proceedings for the Project. That is, just as section 21167.3 

23 barred the City of Redding from adjudicating the validity of the lead agency's CEQA 

24 documentation, it also bars the Regional Board from challenging the validity of the FSEIR and 

25 Addendum and from questioning the adequacy of the Project description in the Addendum. In 

26 addition, CEQA Guidelines section 15050 imposed an obligation on the Regional Board to treat 

27 the F /ETCA's determinations in F/ETCA's Resolution approving the Addendum as "final and 

28 conclusive." 
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1 (iii) The Regional Board's Determination 

2 As a responsible agency under CEQA, the Regional Board's role is strictly limited. It is 

3 "responsible for considering only the effects of those activities involved in a project which it is 

4 required by law to carry out or approve." (Pub. Resources Code, § 21002.1, subd. (d).) In its 

5 limited role, and because litigation is pending regarding the Tesoro Extension, CEQA required 

6 that the Regional Board rely on the CEQA documentation approved by F /ETCA. (Pub. 

7 Resources Code, § 21167.3, subd. (d).) 

8 Despite clear statutory mandates to the contrary, the Regional Board failed to assume that 

9 the CEQA documentation for the Project was adequate, and failed to treat F /ETCA's 

10 determinations in F/ETCA's resolution approving the Addendum as "final and conclusive." 

11 During deliberations, Board Members Kalemkiarian, and Abarbanel and Regional Board Chair 

12 Morales relied on improper evidence in rejecting the Revised Tentative Order. Rather than rely 

13 on what was provided by F /ETCA, they all rejected the Project description as modified in the 

14 Addendum and relied on improper sources to conclude that the Project description was 

15 inadequate. This is a clear violation of Public Resources Code section 21167.3 and CEQA 

16 Guidelines section 15050. 

17 Public Resources code section 21167.3 and CEQA Guidelines section 15050 were 

18 adopted to avoid the kind of collateral attack on the validity of the FSEIR and Addendum 

19 attempted here by the Regional Board.6 The Regional Board failed to assume that the FSEIR and 

20 the Addendum comply with CEQA and failed to treat F /ETCA's determinations in the 

21 Addendum as "final and conclusive." Thus, in light of the Legislature's clear mandate in section 

22 21167.3, CEQA Guidelines section 15050, and controlling case law, the Regional Board abused 

23 its discretion and acted improperly when it denied the Tentative Order and its decision should be 

24 reversed. 

25 

26 

27 6 Notably, counsel for the Regional Board reminded the Board Members of section 21167.3, 
stating: "Essentially under CEQA the lead agency drives the process. And as a responsible 

28 agency, we are bound by the lead agency's document even if litigation is filed challenging the 
lead agency's approvaI." (Exhibit 6, p. 36.) 
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1 C. The Regional Board Failed to Make Written Findings to Support its Denial of 
the Tentative Order 

An adjudicatory proceeding is defined as "an evidentiary hearing for determination of 

facts pursuant to which the State Board or a Regional Board formulates and issues a decision." 

(Cal. Code Regs., tit. 23, § 648, subd. (a); Gov. Code, § 11405.20.) With limited exceptions, 

adjudicatory proceedings for the Regional Board are governed by article 2 of title 23 of the 

California Code of Regulations, chapter 4.5 of the Administrative Procedure Act ( "APA ") 

(commencing with section 11400 of the Government Code), Government Code section 11513, 

and Evidence Code sections 801 -805. (Cal. Code Regs., tit. 23, § 648, subd. (b).) 

The Regional Board can choose to conduct either an informal (Gov. Code, § 1 1445.10- 

.60) or formal (Cal. Code Regs., tit. 23, § 648 et seq.) adjudicative proceeding. For an informal 

hearing, the notice of hearing must state that the Regional Board has elected to proceed in such a 

manner. (Gov. Code, § 11445.30.) 

(i) The Regional Board Failed to Make Findings In Violation of Law 

The notice of hearing related to the Regional Board's consideration of the Tentative 

Order was issued on June 18, 2013 (attached hereto as Exhibit 9). The notice explains that 

matters before the Regional Board may be "quasi -legislative or quasi-judicial." (Exhibit 9, 

p. 10.) Quasi -legislative matters are limited to rulemaking and informational proceedings. (Id., 

p. 12.) Quasi-judicial proceedings, including formal and informal hearings, are considered 

adjudicative, and as described above, must comply with the rules governing adjudicatory 

proceedings. The notice further states that "adjudicative proceedings include hearings to receive 

evidence concerning the issuance of waste discharge requirements." (Id., p. 10.) As the 

Regional Board's consideration of the Tentative Order was such a proceeding, it was subject to 

the rules governing adjudicatory proceedings. 

Notably, the provisions that govern the Regional Board's adjudicatory proceedings 

include the following: 

"The governing procedure by which an agency conducts an 
adjudicative proceeding is subject to all of the following 
requirements: 
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The decision shall be in writing, be based on the record, and 
include a statement of the factual and legal basis of the decision 
as provided in Section 11425.50." 

(Gov. Code, § 11425.10, subd. (a)(6), emphasis added; see also Gov. Code, § 11425.50 [ "[t]he 

decision shall be in writing and shall include a statement of the factual and legal basis for the 

decision "].) The Regional Board entirely failed to comply with this requirement. Not only was 

the Regional Board's decision not in writing, but it was not based on the record and did not 

include statements regarding the factual and legal basis for the decision. Indeed, the Regional 

Board wholly failed to articulate any rational basis for its decision. Instead, Board Members 

Kalemkiarian and Abarbanel and Regional Board Chair Morales simply determined, despite the 

F /ETCA's findings and the evidence in the record to the contrary, that the project under 

consideration was not the 5.5 mile Tesoro Extension, but the 16 -mile SOCTIIP highway. (See 

Exhibit 6, pp. 198 -205.) This determination entirely lacks a legal or factual basis. It is contrary 

to the findings of Regional Board staff, who recommended adoption of the Tentative Order, 

finding the conditions and mitigation measures in the WDR would protect water quality and 

water resources. (Id., p. 27.) 

The Regional Board's failure to make findings to support its decision to deny the 

Tentative Order was contrary to law and an abuse of discretion. (Code Civ. Proc., § 1094.5.) 

Four decades ago, the California Supreme Court made it clear that quasi-judicial decisions of 

administrative agencies are required to be supported by written findings that identify the facts 

relied upon by the agency and that explain the connection between such facts and the agency's 

legal conclusions. (Topanga Assn. for a Scenic Community v. County of Los Angeles (1974) 11 

Ca1.3d 506.) In Topanga, a planning commission granted a zoning variance to an investment 

company in Topanga Canyon in Los Angeles County. Local property owners unsuccessfully 

appealed the decision to the county board of supervisors, and thereafter sought relief by means of 

administrative mandamus in court. Among other things, the issue before the California Supreme 

Court was whether the planning commission was required to render findings to support its 
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1 decision. (Id. at p. 510.) In holding that administrative agencies, including the planning 

2 commission, were required to render such findings, the Court held that "[a]mong other functions, 

3 a findings requirement serves to conduce the administrative body to draw legally relevant sub - 

4 conclusions supportive of its ultimate decision; the intended effect is to facilitate orderly analysis 

5 and minimize the likelihood that the agency will randomly leap from evidence to conclusions." 

6 (Id. at p. 516.) The Court continued, stating "[i]n addition, findings enable the reviewing court to 

7 trace and examine the agency's mode of analysis." (Ibid) 

8 To support its decision, the Court explained that its analysis began "with consideration of 

Code of Civil Procedure section 1094.5, the state's administrative mandamus provision which 

structures the procedure for judicial review of adjudicatory decisions rendered by administrative 

agencies." (Id. at p. 514.) It noted that section 1094.5 defined "abuse of discretion" as an order 

or decision "that is not supported by the findings, or the findings are not supported by evidence. 

(Id. at p. 515, emphasis in original.) The Court concluded: 

[I]mplicit in section 1094.5 is a requirement that the agency which 
renders the challenged decisions must set forth findings to bridge 
the analytic gap between the raw evidence and ultimate decision or 
order. If the Legislature had desired otherwise, it could have 
declared as a possible basis for issuing mandamus the absence of 
substantial evidence to support the administrative agency's action. 
By focusing, instead, upon the relationships between evidence and 
findings and between findings and ultimate action, the Legislature 
sought to direct the reviewing court's attention to the analytic route 
the administrative agency traveled from evidence to action. In 

doing so, [the Court] believe[d] that the Legislature must have 
contemplated that the agency would reveal this route. 

(Ibid.) The court reasoned that the language in section 1094.5 requiring a court to compare the 

evidence and ultimate decision to the "findings" left no room for the conclusion that speculation 

as to the administrative agency's basis for decision was acceptable. (Ibid.; see also Sierra Club v. 

City of Hayward (1981) 171 Ca1.3d 840, 858 -62 [holding explicit findings are needed to 

determine whether an administrative agency "strayed from the statutorily created pathway from 

evidence to ultimate conclusion. "].)7 
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7 The Regional Board's failure to make findings to support its denial of the Tentative Order is 
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1 Here, the Regional Board entirely failed to make findings relating to its decision to deny 

2 the Tentative Order; such failure was an abuse of discretion. Indeed, the Regional Board neither 

3 provided a way to "trace and examine [its] mode of analysis," nor explained "the relationships 

4 between evidence and findings and between findings and ultimate action." (Topanga Assn. for a 

5 Scenic Community v. County of Los Angeles, supra, 11 Ca1.3d at pp. 515 -16.) 

6 In sum, the Regional Board's failure to make findings regarding its denial of the Revised 

7 Tentative Order violated Government Code section 11425.10, is contrary to law, and constitutes 

8 an abuse of discretion. 

9 (ii) The Regional Board Relied on Improper Evidence 

10 Government Code section 11425.50 requires the Regional Board's decisions to "be based 

11 exclusively on the evidence of record in the proceeding and on matters officially noticed in the 

12 proceeding." The Regional Board failed to comply with this requirement. To the extent the 

13 Regional Board attempted to articulate a factual basis for its decision, its conclusions were 

14 derived from extra -record evidence not properly before it. "Administrative tribunals exercising 

15 quasi judicial powers which are required to make a determination after a hearing cannot act on 

16 their own information. Nothing may be treated as evidence which has not been introduced as 

17 such, inasmuch as a hearing requires that the party be apprised of the evidence against him in 

18 order that he may refute, test and explain it." (La Prade v. Department of Water and Power of 

19 the City of Los Angeles (1945) 27 Ca1.2d 47, 51 -52, emphasis added.) 

20 Indeed, Ms. Kalemkiarian based her decision on allegations in a recently filed Attorney 

21 General complaint, and Mr. Abarbanel based his on information found on the F /ETCA website. 

22 (See Exhibit 6, pp. 198 -205.) Allegations in a civil complaint are not evidence. (Cassady v. 

23 Morgan, Lewis & Bockius LLP (2006) 145 Cal.App.4th 220, 241, citing San Diego Police 

24 Officers Assn, v. City of San Diego (1994) 29 Cal.App.4th 1736, 1744 & fn. 8.) The use of the 

25 

26 

27 particularly egregious given its decision departed from the Regional Board staffs 
recommendations. (See Exhibit 7, p. 1; see also Bam, Inc. v. Board of Police Commissioners 

28 (1992) 7 Cal.App.4th 1343, 1346 [noting that "where the decision of the hearing examiner is 

rejected," findings by the decision -maker are critical].) 
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website is a reliance on extrajudicial evidence, as its contents were never introduced into 

evidence and F /ETCA was never afforded the opportunity to rebut or refute it. Such allegations 

and information do not constitute evidence in quasi-judicial proceedings. In short, the Regional 

Board violated Government Code section 11425.10 by failing to make written findings that, 

based on the record, explained the factual and legal basis for its decision. 

D. The Regional Board Failed to Comply with Applicable Requirements 
Regarding the Scope of its Jurisdiction 

It is well established that an "administrative agency may only exercise those powers 

conferred on it by statute." (City of Lodi v. Randtron (2004) 118 Cal.App.4th 337, 359, citing 

Association for Retarded Citizens v. Department of Developmental Services (1985) 38 Ca1.3d 

384, 390 -392.) Actions outside the scope of those authorized by statute "must be considered 

void." (Association for Retarded Citizens v. Department of Developmental Services, supra, 38 

Ca1.3d at p. 391 [holding administrative acts not authorized by the Legislature are void].) In 

other words: "Administrative bodies and officers have only such powers as have expressly or 

impliedly been conferred upon them by the Constitution or by statute. [Citations]. In the 

absence of valid statutory or constitutional authority, an administrative agency may not .. . 

substitute its judgment for that of the Legislature. Administrative [actions] in conflict with 

applicable statutes are null and void. [Citations.]" (Cal. State Restaurant Assn. v. Whitlow 

(1976) 58 Cal.App.3d 340, 346 -347, citing Ferdig v. State Personnel Bd. (1969) 71 Ca1.2d 96, 

103.) 

The Legislature has prescribed the jurisdiction of the Regional Board. That is, the 

authority of the Regional Board is limited to those activities set forth in applicable statutes, 

including the Porter -Cologne Water Quality Control Act ( "Porter- Cologne "), Water Code, 

§ 13000 et seq. Specifically, Water Code section 13263 provides that, after the necessary 

hearing, the Regional Board "shall prescribe requirements as to the nature of any proposed 

discharge, existing discharge, or material change in an existing discharge, ... with relation to the 

conditions existing in the disposal area or receiving waters upon, or into which, the discharge is 

made or proposed." In prescribing these requirements, the Regional Board "shall implement any 
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1 relevant water quality control plans that have been adopted, and shall take into consideration the 

2 beneficial uses to be protected, the water quality objectives reasonably required for that purpose, 

3 or other waste discharges, the need to prevent nuisance, and the provisions of Section 13241." 

4 (Ibid.) Water Code sectión 13241 provides that the Regional Board "shall establish such water 

5 quality objectives in water quality control plans as in its judgment will ensure reasonable 

6 protection of beneficial uses and the prevention of nuisance ...." 

7 These provisions set the limits on the Regional Board's scope of review. Nowhere does 

8 the Water Code provide any other basis for a Regional Board decision on waste discharge 

9 requirements. Indeed, applicable regulations confirm that the scope of the Regional Board's 

10 review is limited to water quality. Specifically, "when acting as a responsible agency, [the 

11 Regional Board] may prohibit, postpone, or condition the discharge of waste ... or other 

12 entitlement for use for any project subject to CEQA to protect against environmental damage to 

13 water resources, to minimize adverse environmental impacts on water resources, or to ensure 

14 long-term protection of water resources, or if the information required [for a waste discharge 

15 report] has not been timely submitted to the board." (Cal. Code Regs., tit. 23, § 3742, subd. (a).) 

16 "The board's authority under . .. subdivision [(a)] is limited to the protection of water resources 

17 within its purview," (Ibid, emphasis added; see also Pub. Resources Code, § 21002.1 [stating a 

18 "responsible agency shall be responsible for considering only the effects of those activities 

19 involved in a project which it is required by law to carry out or approve "].) 

20 In short, the role of the Regional Board is to ensure that applicable water quality 

21 standards are met. Notably, Regional Board staff concluded that the Project would satisfy such 

22 standards and recommended adoption of the Revised Tentative Order. Specifically, staff found 

23 that "[t]hrough compliance with the waste discharge requirements of [the] Order, the Project will 

24 not result in State water quality standards being violated." (Exhibit 1, p. 8.) Staff further found: 

25 "[The] Order contains waste discharge requirements to ensure beneficial uses are maintained or 

26 enhanced through mitigation and monitoring requirements for impacts to waters of the State. 

27 The waste discharge requirements are designed to ensure and verify that the highest level of 

28 water quality is maintained consistent with the maximum benefit to the people of the State." (Id., 
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1 p. 9.) Nothing presented at the June 19 hearing nor discussed by the Regional Board contradicts 

2 these findings. Indeed, no other state highway has been required to satisfy such rigorous water 

3 quality standards. (Id., p. 7.) 

4 Opponents made only one assertion related to water quality issues. The opponents of the 

5 Project claimed that the Project would adversely impact coarse bed material supply to San Juan 

6 Creek. (See March 13, 2013 Executive Officer Summary Report (attached hereto as Exhibit 5).) 

7 Opponents' testimony, however, relied on a report that contained "gross inaccuracies" that 

8 rendered their conclusions `completely unreliable." (Exhibit 4., p. 46.) Indeed, the report 

9 focused on Wagon Wheel Canyon as a purported example of how the project will have an impact 

10 on the supply of coarse sediment to receiving waters. (Ibid.) The problem with their report, 

11 however, as documented in the testimony of Dr. Paul Bopp, was that the "Tesoro Extension 

12 Project is not located within Wagon Wheel Canyon." (Id., p. 47, emphasis added.) Rather, the 

13 Tesoro Extension is actually located completely within an area slated for future development as 

14 part of the RMV Plan. (Id., p. 48.) Opponents' own consultant previously concluded in studies 

15 conceiving the Ranch Mission Viejo Ranch Plan development that the area of the Project is an 

16 appropriate location for roads. (Id., p. 49.) Dr. Paul Bopp testified that "mislocating the project 

17 effectively makes the conclusions of the [opponents' expert] highly suspect, considering the 

18 impact identified in Wagon Wheel Canyon are nonexistent ...." (Ibid.) Regional Board Staff 

19 concurred that the Project was not located in Wagon Wheel Canyon and thus completing 

20 undermining the opponents' claim regarding potential hyrdomodification impacts. 

21 Despite the complete absence of any evidence contradicting the findings of the Regional 

22 Board staff, the Regional Board denied the Revised Tentative Order. The three members of the 

23 Regional Board who voted to deny approval of the Tentative Order failed to articulate a single 

24 fact related to water quality impacts to support their decision. Throughout the course of the 

25 March 13 and June 19 hearings, the Regional Board majority asked questions regarding, among 

26 other things, greenhouse gas emissions (Exhibit 6, pp. 45, 75), impacts on farmland (id., p. 61), 

27 impacts on cultural and archaeological resources (id., p. 136), and matters of transportation 

28 policy (id., pp. 76 -77). Not one of these issues is within the jurisdiction of the Regional Board. 
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1 In fact, Regional Board staff reminded Board Members of this when questioned about air quality 

2 impacts: "We didn't evaluate findings for air quality impacts because [...] those findings are 

3 within the responsibility of the lead agency. And as the responsible agency, with our task of 

4 protecting water quality, we don't make findings regarding air quality impacts, unless we are the 

5 lead agency, which we aren't.' (Id., p. 47). 

6 The Regional Board resolutely disregarded guidance from staff and counsel regarding the 

7 limits on the Regional Board's jurisdiction. For example, in response to questions from Board 

8 Member Abarbanel regarding impacts from the Project compared to impacts from SOCTIIP, 

9 counsel for the Regional Board explained: "Our authority, as you know, is to protect water 

10 quality and water resources. And staff has made the determination that the documentation 

11 submitted by TCA and the project description and approval that they have made for this 

12 extension with the mitigation measures that we have included in our order address all those 

13 impacts to water quality. So were not making any specific findings with respect to any other 

14 impacts to other resources or other future potential segments." (Exhibit 6, p. 35.) Yet, 

15 Mr. Abarbanel denied the Revised Tentative Order on the grounds that he believes the scope of 

16 the Project is improper -a determination not within the Regional Board's authority and wholly 

17 unrelated to water quality concerns.8 (Id., p. 202; see also id., pp. 201 -202 [testimony of 

18 Ms. Kalemkiarian that the project description is improper]; id., p. 203 [testimony of Mr. Morales 

19 that the Project is more than 5 5 miles].) 

20 

21 

22 8 During the March 13, 2013 hearing, Board Member Abarbanel disclosed that he is a member of 
the Siena Club. (Exhibit 4, p. 14.) The Save San Onofre Coalition ( "Coalition ") includes the 

23 Sierra Club, and was designated as an interested party for purposes of the June 19 hearing. (See 
Exhibit 9 [describing rules applicable to interested parties].) This means that the Coalition -and 

24 therefore the Sierra Club -was afforded the same rights and privileges as F /ETCA at the hearing, 

25 
including having the same amount of time to present oral testimony. (See Exhibit 6.) Put 
another way, this means that Board Member Abarbanel was a member of one of the parties in the 

26 proceeding over which he presided. Further, the Sierra Club engaged in a public relations 
blitzkrieg against the Project and urged its members to "take action" against the Project on June 

27 17, 2013 -two days prior to the June 19 hearing. (See 
http:// angeles2. sierraclub .org/take_action/blog/20t 3/06 /take action_stop_toll road_again.) Mr. 

28 Abarbanel failed to disclose any ex parte communications with the Sierra Club in violation of 
Regional Board rules governing ex parte communications. 
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1 The Regional Board does not have the authority to question the F /ETCA definition of the 

2 Project. As described in the provisions above, the Regional Board's authority is limited to 

3 rendering decisions on whether the F /ETCA complied with water quality standards applicable to 

4 the Revised Tentative Order. It is the role of lead agency here to determine the scope of the 

5 project. (See Pub. Resources Code, §§ 13260, 13263 [explaining that a person who proposes to 

6 discharge waste must file a report with the Regional Board; the Regional Board then makes a 

7 decision based on that report].) Here, as the lead agency, F /ETCA was authorized to determine 

8 the scope of the Project, and did so pursuant to applicable law. (See Exhibit 2.) Thus, not only is 

9 it improper for the Regional Board to question F /ETCA's determination regarding the Project 

10 scope, but it does not have the authority to do so. 

11 Pursuant to the Porter -Cologne Act and other applicable laws, the Regional Board is 

12 authorized to issue waste discharge requirements to comply with applicable water quality 

13 standards. Despite Regional Board staffs expressly finding that the Project, as conditioned in 

14 the Revised Tentative Order, complied with all applicable water quality standards, the Regional 

15 Board denied the Revise Tentative Order. In doing so, the Regional Board exceeded its statutory 

16 authority and abused its discretion. As such, the Regional Board's denial of the Revised 

17 Tentative Order should be reversed. 

18 4. CONCLUSION 

19 As described above, the Regional Board abused its discretion and violated applicable law. 

20 The Regional Board (i) failed to make the findings required by law, (ii) violated Public 

21 Resources Code section 21167.3 requiring the Regional Board to assume that the F /ETCA 

22 complied with CEQA, (iii) violated CEQA Guidelines section 15050, (iv) abused its discretion 

23 and exceeded its jurisdiction by basing its decision on matters unrelated to water quality, and (v) 

24 ignored the findings of Regional Board Staff in the Revised Tentative Order that the F /ETCA 

25 complied with applicable water quality standards. 

26 For the foregoing reasons the State Board should adopt the Revised Tentative Order, or in 

27 the alternative, reverse and remand the Tentative Order to the Regional Board with instructions 

28 to adopt the Revised Tentative Order. 
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1 I I LIST OF EXHIBITS 

2 

3 

4 

Exhibit 1: California Water Quality Control Board, San Diego Region, Item No. 9, Revised 
Tentative Order No. R9- 2013 -0007 Waste Discharge Requirements for 
Foothill /Eastern Transportation Corridor Agency, Tesoro Extension (SR 241) 
Project, Orange County (June 19, 2013) 

5 Exhibit 2: Addendum to the South Orange County Transportation Infrastructure 
Improvement Project (SOCTIIP) Final Subsequent Environmental Impact Report 
(SCH #2001061046), Tesoro Extension Project, prepared by the Foothill /Eastern 

7 Transportation Corridor Agency (February 2013) 

8 Exhibit 3: Correspondence from Robert D. Thornton, Nossaman LLP on behalf of 
Foothill/Eastern Transportation Corridor Agency to Darren Bradford, California 
Regional Water Quality Control Board Re: Foothill /Eastern Transportation 
Corridor Agency, Tesoro Extension (SR 241) Project, Orange County; Response 
to Questions for Written Response on Tentative Order No. R9- 2013 -0007 (March 
29, 2013) 

Exhibit 4: Reporter's Partial Transcript of Proceedings, California Regional Water Quality 
Control Board, San Diego Region, Meeting Notice and Agenda, Legal Advisory 
Committee, Item No. 8 Water Discharge Requirements: Foothill /Eastern 
Transportation Corridor Agency, Tesoro (SR 241) Extension, Orange County 
(March 13, 2013) 

Exhibit 5: California Regional Water Quality Control Board Item No. 9, Executive Officer 
Summary Report, Waste Discharge Requirements: Foothill /Eastern 
Transportation Corridor Agency, Tesoro Extension (SR 241) Project, Orange 
County (Tentative Order No. R9- 2013 -0007) (March 13, 2013) 

Exhibit 6: Reporter's Partial Transcript of Proceedings, California Regional Water Quality 
Control Board, San Diego Region, Meeting Notice and Agenda, Legal Advisory 
Committee, Item No. 9 Water Discharge Requirements: Foothill /Eastern 
Transportation Corridor Agency, Tesoro (SR 241) Extension, Orange County 
(June 19, 2013) 

Exhibit 7: California Regional Water Quality Control Board Item No. 9, Executive Officer 
Summary Report, Waste Discharge Requirements: Foothill /Eastern 
Transportation Corridor Agency, Tesoro Extension (SR 241) Project, Orange 
County (Tentative Order No. R9- 2013 -0007) (June 19, 2013) 

Exhibit 8: California State Parks Foundation v. Foothill /Eastern Transportation Corridor 
Agency, San Diego Superior Court Case No. GIN051194 and GIN051371 
(Consolidated) Stipulated Order Approving Interim Settlement with Tolling 
Agreement and Dismissal Without Prejudice, and Retaining the Court's 
Jurisdiction to Set Aside Dismissal and Enforce Interim Settlement (filed January 
12, 2011) 

Exhibit 9: California Regional Water Quality Control Board, San Diego Region, Revised 
Meeting Notice and Agenda for June 19, 2013. 
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STATE OF CALIFORNIA 

REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION 

WEDNESDAY, JUNE 19, 2013 

WATER QUALITY CONTROL BOARD 

BOARD MEETING ROOM 

9174 SKY PARK COURT 

SAN DIEGO, CALIFORNIA 
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MR. MORALES: I will like to call the meeting 

back to order. It's after 1:00 p.m. so we can take up 

item number nine on the agenda and this is the time and 

place for the continuance of public hearing on tentative 

order number R9- 2013 -0007, Waste Discharge Requirements 

for the Foothill /Eastern Transportation Corridor Agency, 

Tesoro Extension, commonly know as the 241 project. 

The purpose of this hearing is for the board to 

hear testimony and comments about the tentative order 

from staff, the applicant; Foothill Eastern 

Transportation Corridor Agency, or TCA, and those 

affected by or interested in the proposed permit about 

issues that concern them. 

The board heard from staff representatives for 

designated parties and other interested person at the 

hearing that took place on March 13, 2013 in Costa Mesa. 

The board did not take final action at that hearing. On 

May 30 the board issued a notice of continuance of the 

hearing and order of proceedings setting forth the 

issues that the designated parties and the public could 

address in their comments to the board, the order of 

speakers for this item, and allocating blocks of time to 

staff, TCA, and Save San Onofre Coalition. 

As specified in the May 30 hearing notice and 

order of proceedings designated parties may address any 
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changes to the order since March 13th, and issues 

related to CEQA. Now members of the public that were 

not able to participate in the March 13th hearing in 

Orange County may generally, but very briefly, comment 

on the order. Now we do have a list of all of those 

that you were able to attend, did attend, and those of 

you that spoke at the Orange County hearing. That 

hearing was also quite full, but we were able to do a 

number of things, including log those of you in support 

and opposed to -- to the tentative order. Now as you 

can see we have a really large crowd today. After we 

hear from staff, the TCA and the Coalition, we will 

begin hearing from members of the public, following the 

Coalition. 

Now for those elected officials in the 

audience, to the extent we were able to identify you 

from the cards submitted, we'll try and have you speak 

at that point and then we will also hear from members of 

the public representing different affiliations and 

positions, as many as we can hear from today. However, 

as you can see, we have a lot of folks here and a lot of 

you have filled out cards and want to speak. Here's 

what I propose and suggest. We have allocated two hours 

for the public participation part forum. Generally we 

give you all three minutes each to speak, but we can't 
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do it given the number of you that want to speak. So we 

have to rachet that down to about two minutes. I know 

that a lot of you share your position with friends, 

other groups, members of groups that you belong to, and 

to the extent they filled out cards and they want to 

give some of their time to you, we'll give you an extra 

minute for every person that does that. So you can 

elect somebody to speak on your behalf, and, please, 

understand that we do log all of the information so we 

know, and the record reflects, whether you are in 

support of or not tentative order. And as many of you 

have seen there is a sign -up sheet out in the lobby 

where you can log your positions. We got staff 

assisting in that respect. We also have staff that have 

led folks back to our library, which is our overflow 

room, that accommodates 50 -ish folks, and it's already 

full and it's overflowing. To the extent anybody leaves 

there, staff will be available to get new people to fill 

those spots. Back there, however, it's only an audio 

feed and the projections that we see from the 

PowerPoints. There is no realtime video type feed for 

the library, just so you know that. Okay. As I 

mentioned this is a continuation of the hearing that 

began on March 13 and we heard from a lot of individuals 

at that hearing. I want to emphasize that all of the 
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comments received at that hearing are part of tHe record 

for this proceeding. So I encourage any of you that may 

have participated there to please not simply repeat what 

you may have there, because we do have this issue of 

time and our constraint. 

And largely this hearing today is going to be 

or should be focussed on several issues. These are the 

continuation issues from the last hearing, which 

primarily relate to CEQA. So to the extent there is 

public participation or comment, and definitely to the 

extent that there's participation or presentation from 

interested and designated parties, we expect that they 

reflect the issues that we have asked to be addressed 

today and please not go too far astray. 

If you haven't already filled out a speaker 

card, and you are interested in speaking, please fill 

out a card and get it up to our staff and we'll make its 

way up here. And, as I mentioned, we will do our best 

to accommodate those requesting to speak once we get 

through that portion. 

So, finally, I would say that we do have, as 

you can see, standing room only. Some of you have signs 

that you may wish to hold up to make your point, that's 

fine, but to the extent you do that I request that you 

do it around the perimeters and try to avoid blocking 
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access or the ability of anybody who might be behind you 

to actually see what's going on. And this is a reminder 

to myself and any speakers that come after me that the 

folks in our overflow room will appreciate it if we 

speak directly into the microphones, because it's hard 

for them to hear otherwise. And I'm the only one at 

fault so far. And one of our board members -- 

MR. STRAWN: This is a fire and safety issue. 

I understand there's double parking out there that's 

blocking some of the access. If you're double parked or 

you're questionable about your parking you should move 

your car because we will have no choice but to call and 

have some cars towed. So please be aware of that. 

MR. GIBSON: Mr. Chairman, if I can too, on a 

similar note, we did reserve seating in the front of the 

room for representatives of TCA's and from the NGO's, 

included Save San Onofre. I have heard that some of the 

seats have been taken by others and I would like to ask, 

if the seats can, that they be made available to those 

representatives so they can focus on participating in 

the deliberations today. 

MR. MORALES: And that's right and I would the 

same thing and it's -- it's not to be elitist folks, 

it's simply a function of the proceedings. The NGO's 

and TCA representatives are designated parties and along 
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with staff they will be making presentations. So that's 

why we reserve the seats for them so that they don't 

have to, you know, make their way through the large 

crowds. So please don't take offense, but to the extent 

you may happen to be in one of those reserved seats, if 

you can make it available for the folks we reserved it 

for, that would be appreciated. 

So there are just a few preliminary matters but 

before we get to that I would like to ask if there are 

any board member's disclosures concerning this item and 

I will begin because I received, at my office, two 

voicemails, one from Mr. Castaneda in San Diego, he left 

no -- no message other than that he was calling in and 

it would relate to this; and another from Mr. Star, from 

Orange County, who left a message regarding today's 

proceedings. I did not return the call. And the 

message itself will have no impact on the decision I 

make today in my capacity as a board member one way or 

another. If there are any other disclosures I will hear 

them now. I'll just make a general statement about 

ex -parte communications after. 

MS. KALEMKIARIAN: I also, Mr. Chairman, 

received a call, a voicemail, on my office line, from 

the representative of the Orange County Business 

Council. I believe it was Mr. Star -- I'm not sure 
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expressing his support for the project. And it would 

have no impact on -- on my vote either way. 

MR. ABARANEL: I also received a voicemail from 

Mr. Star or Stark -- I'm sorry. I don't remember -- 

from the Orange County Business Council. I did not 

respond. And, at least in the voicemail, no opinion was 

delivered from him to me. 

I did look at the Orange County Business 

Council web page. It was beautiful. It looks like it's 

a good organization that helps a lot of people. 

I also received an e -mail from Mr. Castaneda 

and informed him that unfortunately I couldn't talk to 

him. And he accepted that. 

MR. ANDERSON: I have worked on other projects, 

mostly relating to the Multi -Species Conservation 

Program and the Gnatcatcher Habitat with designated 

parties on both sides of the issue. And that shouldn't 

influence my decision about this, and I have an open 

mind about it. 

And I also have to mention that, in reviewing 

the speaker slips, .that my college roommate -- or not 

college -- my college buddy, Michael Lynski, is one of 

the speakers. And our friendship would not change how I 

would vote. 

MR. MORALES: Okay. Are there any other 
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disclosures by the board? 

Okay. Quick comment on ex partes that the 

state's ex parte rules did change this past year that, 

in the future, before any of you all decide to have 

ex parte contact, please understand that they're only 

allowable now even with a disclosure requirement with 

respect to general orders. 

This is not a general order. This is a WDR. 

So to the extent this -- for your knowledge, that it 

comes up for you in the future, in situations like this, 

those types of contacts are, even under the new rules, 

just impermissible. 

MS. HAGAN: Chairman Morales, perhaps all the 

board members could now make the statement, having heard 

what we just heard, that they will all make their 

decisions based on evidence that is in the record and 

not on any outside communications that were received. 

MS. KALEMKIARIAN: This is Sharon Kalemkiarian. 

I will make my decision based only on the evidence 

received. 

MR. ABARANEL: Since I didn't receive any 

information, I hope to receive some now and base my 

decision on that. 

MR. ANDERSON: I will base my decision on the 

information received and the record. 
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MR. STRAWN: Nobody called me. So I will make 

my decision based on the information we will receive 

here. 

MR. ABARANEL: We'll call you next time. 

MR. STRAWN: Thank you. 

MR. MORALES: And. I, too, will only base my 

decision on the information received and made part of 

the record. 

Okay. With that, the order of presentations 

and time limit is going to be as follows: 

First we're going to hear from our staff, the 

water board staff. And that's going to be approximately 

15 minutes. At that point we'll hear from the 

coalition, 30 minutes. And then we'll hear from TCA for 

30 minutes. 

And for you parties, to the extent that you 

want to reserve time for closing or rebuttal, let us 

know at the beginning of your presentation. We are 

keeping time. And we will let you know once you get to 

the point where you need to stop in order to reserve the 

time. 

And after that we'll go to interested persons 

and basically greet the public. And as I mentioned, 

we're going to be shooting for two minutes. 

I know that's a very brief time, folks. So 
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think about what you want to convey to us before coming 

up to the mic. 

And please, again, if you are part of a group 

and you have a number of folks in that group that hold 

the same position, it will be much better for us if you 

elect a representative that can engage in slightly 

fuller presentation by taking some of your time. 

But we're not going to keep anyone from 

speaking, but we do have our time constraints. 

At the conclusion of those presentations, we 

may ask staff to respond to our questions or any 

comments that they happen to have heard during the 

presentations. 

A timer is going to be used. Board members and 

board council may ask questions at any time throughout 

the hearing. The time for questions and responses 

doesn't count against you. So don't worry if you're 

taking time to respond to our specific questions. It 

won't eat into your 30 minutes, folks. Or even some of 

you in the public, if we have questions for, you we may 

follow up. 

So now I'd ask that all persons expecting to 

testify please stand, raise your right hand and take the 

following oath: 

I'll simply ask you guys to say "I do" when I 
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finish. 

Do you swear the testimony you are about to 

give is the truth? And if so, please answer "I do." 

THE WITNESSES: I do. 

MR. MORALES: Okay. So with that, let's begin 

with staff. 

And all speakers, when you come up to the mic, 

please state your name and let us know that you have 

taken the oath. Thank you. 

MR. BRADFORD: Good afternoon, Mr. Chairman and 

members of the board. 

My name is Darren Bradford. I'm an 

environmental scientist for the Northern Watershed Unit. 

Excuse me one second. 

I'm here to introduce item No. 9, Waste 

Discharge Requirements No. R9- 2013 -0007 for the Tesoro 

Extension (State Route 241) project. 

At this time I would like to introduce the 

San Diego Water Board files into the record. 

To refresh your memory, the Tesoro Extension 

Project is shown here by a dashed red line that extends 

from Oso Parkway to the proposed Cow Camp Road shown 

here in gray. 

So here's the existing sections of 241. Here's 

the proposed Tesoro Extension Project. And here is the 
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proposed Cow Camp Road. 

The purpose of the Tesoro Extension Project is 

to provide improvements to the south Orange County 

transportation infrastructure. 

As you will recall, on March 13th, 2013, the 

San Diego Water Board opened a public hearing to 

consider adoption of the tentative order for the Tesoro 

Extension Project. 

San Diego Water Board members sent written 

questions regarding the project to TCA and the Save 

San Onofre Coalition, and responses were received on 

March 29th, 2013. Those responses have been provided to 

the board members as supporting documents Nos. 3 and 4 

of the agenda package. 

Board members also posed questions verbally to 

staff and TCA during the March board meeting. These 

questions will be addressed today during staff's and 

TCA's presentations. 

The board continued the public hearing to 

today's meeting to allow staff and counsel adequate time 

to prepare responses to the remaining issues, draft 

revised conditions and /or additional findings as 

appropriate for inclusion in the tentative order, and to 

evaluate the comments submitted regarding compliance 

with the California Environmental Quality Act, also 
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known as CEQA. 

Since the March hearing, staff evaluated the 

validity of TCA's CEQA documentation; revised the 

tentative order in response to oral comments received at 

the March hearing, written comments and legal counsel's 

evaluation of CEQA; accepted public comments regarding 

the latest provision of the tentative order; revised the 

response to comments report to include responses to CEQA 

questions; prepared an addendum to the response to 

comments report to address new public comments; and 

prepared an errata sheet to address additional changes 

to the tentative order. 

The revised tentative order was released for 

public review and comment on May 30th, 2013. Written 

comments were limited to the tentative order revisions 

and CEQA. Comments received between May 30th and 

June 7th, 2013 are addressed in the addendum to response 

to comments report. The addendum has been included as 

supporting document No. 11 in your agenda package. 

The key issues raised are CEQA compliance, 

sediment supply and hydromodification; and timing of the 

habit mitigation monitoring plan and the runoff 

management plan. 

I will discuss each key issue individually. 

The concerns regarding TCA's CEQA compliance 

14 



2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

include regional board reliance on potentially 

inadequate CEQA documentation and issues related to 

TCA's public participation process. 

TCA is the lead agency under the California 

Environment Quality Act for the project. TCA certified 

a final environmental impact report for the 

transportation improvement project, in 2006. 

TCA submitted a report -- a report of waste 

discharge application for the Tesoro Extension Project 

to the San Diego Water Board in August of 2012. TCA 

prepared an addendum for the Tesoro Extension Project, 

and the TCA board of directors approved the addendum and 

conceptional design for the project on April 18th, 2013. 

TCA filed a notice of determination with the 

state clearinghouse stating that there were no new 

significant effects and no increase in the severity of 

the impact for the Tesoro Extension Project as compared 

to the project analyzed in the 2006 final EIR. 

MR. ABARANEL: Excuse me. May I ask a 

question? 

MR. BRADFORD: Sure. 

MR. ABARANEL: What was the project that was 

analyzed in the 2006 EIR? 

MR. BRADFORD: It was the Foothill /Eastern 

Corridor Project. It was a 16 -mile road that went from 
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Oso Parkway all the way down to the 5. 

MR. ABARANEL: So it was not the project that's 

in front of us today. 

MR. BRADFORD: It is not the project that is in 

front of us today. 

MR. ABARANEL: Thank you. 

MR. BRADFORD: The San Diego Water Board, as a 

responsible agency under CEQA, has relied on TCA's 

environment impact report and subsequently approved 

addendum as required by CEQA. 

The San Diego Water Board, as a responsible 

agency, has made findings for impact to resources within 

its responsibility and has incorporated mitigation 

measures and a monitoring and reporting plan in the 

order. 

The mitigation measures for the Tesoro 

Extension Project will reduce impacts to resources that 

are within the board's purview to less than significant 

level. 

San Diego Water Board counsel has reviewed the 

information submitted in the responses to the board CEQA 

question and considered the findings and conclusions of 

the resolution adopted by TCA board of directors. 

Based on the these and other considerations, 

San Diego Water Board council has concluded that the 
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CEQA documentation provided by TCA is adequate for the 

San Diego Water Board, as a responsible agency, to rely 

upon in considering adoption of the revised tentative 

order. 

The board also received comments concerning 

opportunities for public participation regarding TCA's 

CEQA addendum. These comments largely pertain to 

actions TCA has taken with respect to the project 

approval and adoption of CEQA addendum. 

The board does not have authority over TCA's 

public participation process used or the manner in which 

it approves projects. 

However, the water board has provided multiple 

public participation opportunities for this project that 

included a notice of the proposed order for waste 

discharge requirements on January 17th, 2013; TCA's 

addendum and otter important information was posted on 

the website; the board accepted written comments on the 

tentative order and revisions tentative order; and the 

board accepted additional testimony at the March board 

meeting. 

And finally, the board will allow for 

additional testimony at today's board meeting. 

Excusé me one second. 

Next I would like to discuss concerns regarding 
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TCA's ability to meet the coarse sediment supply 

requirements of the Southern Orange County 

Hydromodification Management Plan, also known as the 

HMP. 

Testimony and written comments expressed 

concern with the project's potential effect on the 

supply of sediment bed material to Chiquita Creek, 

Gobernadora Creek and San Juan Creek. 

The tentative order was revised to address 

concerns regarding the coarse bed -- coarse bed material 

sediment supply by requiring TCA to submit and implement 

an updated runoff management plan by October 31st, 2013. 

The runoff management plan must be prepared and 

certified by a qualified engineer. And the runoff 

management plan must clearly indicate the means for 

compliance with all of the requirements in the HMP, 

including those regarding coarse bed material sediment 

supply. 

Lastly, concerns were raised regarding the 

timing of the San Diego Water Board approval of the 

habit mitigation and monitoring plan and the runoff 

management plan. 

The commenters state that, in order to comply 

with the Orange County HMP, the site design may need to 

be significantly altered. Possible changes to the 
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project may include modification of fill discharge 

locations, storm water best management practices and 

grading footprint. 

They are concerned that the water board cannot 

evaluate the project until TCA analyzes the changes 

needed to meet the requirements in the HMP.. 

The revised tentative order requires that the 

updated runoff management plan comply with the Orange 

County HMP and model water quality management plan. 

These requirements must be met regardless of when the 

runoff management plan is updated and submitted to the 

water board. 

Additionally, should the tentative order be 

adopted and the Tesoro Extension Project altered for any 

reason from what is currently proposed in TCA's report 

of waste discharge, TCA would need to request an 

amendment to the order. Such an amendment would be 

pubically noticed and considered by the San Diego Water 

Board for adoption in a public hearing. 

Commenters also had concerns that the 

mitigation plan has been deferred for future public 

comment. The commenters believed the board should not 

consider approving this project before the mitigation 

plan is finalized because doing so may violate the 

California Water Code and CEQA. 
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The mitigation measures are not deferred as the 

comments suggest. Rather, the tentative order requires 

the mitigation plan to be updated to meet the standards 

in the order. 

The requirements for the mitigation plan, as 

outline in the section VII and attachment B of the 

order, describe the standards that the mitigation plan 

must meet. These standards are specific and 

enforceable. 

In addition, water board staff find that the 

mitigation required in the order meets the mitigation 

requirements of CEQA and adequately addresses impacts to 

water of the state. 

MR. ABARANEL: Could you address the 

enforceability of violating the mitigation plan or its 

not being sufficient to mitigate the actual discharges. 

MR. BRADFORD:. Well, there are specific 

conditions that have to be met by the project when it's 

implemented. If -- if it wasn't implemented as 

proposed, then they would be subject to enforcement 

actions. And that could be a variety of things from our 

board. 

MR. ABARANEL: Suppose mitigation plans are 

designated and met by TCA, and then I guess Cal Trans 

takes it over once it's completed, but they don't work. 
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What happens? 

MR. BRADFORD: Then TCA has to come forward 

with plans to fix what is wrong. Typically it's not the 

whole mitigation site that has problems. It's the 

particular section that perhaps they need to assess 

criteria. 

So they have to figure out why it did not meet 

the set criteria and come up with a solutions to fix 

those issues. 

If they can't, then they have to come up with 

an alternative mitigation project. So they still have 

to replace those -- those resources. 

MR. ABARANEL: Thank you. 

MR. BRADFORD: Since the March hearing, water 

board staff made revisions to the tentative order for 

the board's consideration. 

These revisions include a requirement to 

update, certify and implement the runoff management 

plan; a requirement to develop and implement a 

monitoring program to protect water quality and assess 

compliance with the receiving water limitations of the 

tentative order; and changes to the CEQA findings to 

acknowledge that the CEQA documentation produced by TCA 

is adequate for the San Diego Water Board, as a 

responsible agency, to rely upon in considering the 
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adoption of the tentative order. 

Additionally, in response to public comments 

and to fix the errors found in the revised order, an 

errata sheet has been provided to the board as 

supporting document No. 12. 

These changes include correction of the date of 

the current runoff management plan; correction of errors 

in the acres of mitigation listed in finding N and in 

attachment B; and a change to the submittal date of the 

receiving water monitoring plan to ensure monitoring can 

begin this rainy season if needed. 

As I stated earlier, board members posed 

questions during the March board meeting. I would like 

to address those questions now. 

The first board member question: Is the TCA a 

road agency only? 

TCA is not a road agency. TCA is a 

transportation corridor agency. TCA has the legislative 

authority to construct any transportation improvements 

within its corridors that are consistent with the 

Southern California Association of Governments regional 

transportation plan and the regional transportation 

improvement program. These -- this includes such 

transit improvements as HOV lanes, bus lanes and light 

rail. 
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The next question is: Who uses State Route 

241, and where are they going? 

Survey data compiled by TCA documents a diverse 

group of individuals use the toll roads for a variety of 

purposes. Approximately 50 percent of the trips on the 

toll roads are used by individuals commuting from home 

to work. 

The information shown in the tables provides 

demographic information regarding TCA customers with and 

without FasTrak accounts. FasTrak customers represent 

approximately 95 percent of the users of the toll roads. 

In 2002 TCA conducted a survey of motorists 

traveling on the State Route 241 Foothill /Eastern 

Transportation Corridor. The corridor travel pattern 

and trip characteristic survey involved patrons who use 

FasTrak transponders and patrons that pay cash. The 

survey included both weekday and weekend users of the 

corridor. 

The key findings from these surveys are more 

than 90,000 trips occur on weekdays between 6:00 a.m. 

and 7:00 p.m.; trips to and from work comprise 49 

percent of the total weekday traffic between 6:00 a.m. 

and 7:00 p.m.; on weekends personal and recreational 

uses dominate the purpose of the trips. 

The next question is: What is the "roads 
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first" policy? 

In the mid- 1980s, the County of Orange, in 

order to manage the transportations needs of population 

growth and development, adopted a roads first strategy. 

This policy is manifested in the establishment 

of roadway improvement programs in areas having 

significant growth and development. The development in 

an area is tied to roadway construction by a building 

permit phasing, thereby guaranteeing that roads will be 

built first. 

The next question is: TCA noted in its 

presentation that there is a 27 percent growth of 

population forecast by 2035. What is the forecasted 

growth for public transit during the same time period? 

The forecast for the growth in public transit 

are defined by Orange County Transportations Authority's 

long range transportation plan and included, by 2035, 

add approximately 400,000 hours of bus service, which 

constitutes a 25 percent increase; double the size of 

the van pull program; increase Metrolink service; and 

add 750 miles of bikeways to the existing 1,000 -mile 

network. 

The next question is: Who will supervise the 

mitigation sites? 

The revised tentative order requires TCA to 
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